VI. Fair Use

In Chapter V, you read about the exclusive rights of copyright holders and how third parties might infringe

those rights.You also learned about some lirattons on infringement liability, such as the firséle doctrine

and the rule for soundalike recordjs. The limitations discussed in Chapter V are principally brigte rules.

Many are technical and complex, such @ X ®6 0 DPOI OEOETI 1 O DPAOI EOOET ¢ AAOOA
musical works.

In this chapter, you will learn abotiir use, the most wideranging limitation on copyright protection. It is
unlike the limitations in Chapter;\Munlike those relatively narrow, rulike limitations, fair usés encoded as a
standard and it is not always cle&r OO0 O1 ADBPDPI U8 ! O bn@&dsdy-casd asisthdughdO OO A A
there are recognizable categories of fair use cases and outcomes within each category are far from.random
As you read through the statutory section encoditige fair usestandardand the cases that analyze it, think
about whether it is preferable to implement fair use as a standard or as a set of rules, be they simple or
complex.(In general, rules areostlierto promulgate but are easier and clearer to apply than standards. For
that reason, individuals can typicallyratture theirown behavior more readily in the face of cleatterapply

rules thanlessclearerto-apply standardsStandards are thought to be better suited thoing justiceacross a

range ofsituations that might not be as easily covered by rul8ge gaerally Louis Kaplow,Rules Versus
Standards: An Economic Analygi2DUKEL.J.557 (1992).

In the United States, fair useften is said to have originatedith JusticeJoseph3 O1 ©pih@®rOinFolsom v.
Marsh 9 F. Cas. 342 (C.C.D. Mass. l8dthough intimations of fair use can be discerned in opinions before
3 O1 @rdan@arlier English case laeeMatthew Sag,The PreHistory of Fair Us&6BROOK L. Rev. 1371
(201). In Folsom the plaintifis had published a 12olume, 7000-page bookof George Washingtod O
correspondenceThe defendants published a-lume, 866-page biography of George Washingtomwhich
relied heavily on hisorrespondenceThe dA AT Abadk &3 antended for less specialized readéds the
866 pages ithe AAEAT AAT QHd ARDBHh AT PEAA OA O Abok Hni ruling@h the OEA DI
bl AET OE&A£A08 A1 OOET ¢ AT DPUOEGEO EI1 AOE TiGthdted ihaddeddind EI A CA
xEAOEAO OEAOA EO El £ZOET CAT AT O EO Aobdeh&dI O T £ A OAA

The question, then, is, whether this is a justifiable use of the original materials, such as the law
recognizes as no infringement of the copyfly 1 £ O E AW]B inustiofte, inA<EQiBgS
questions of this sort, look to the nature and objects of the selections made, the quantity and
value of the materials used, and the degree in which the use may prejudice the sale, or diminish
the profits or supersede the objects, of the original work.

Justice Story elaborated:

Thus, for example, no one can doubt that a reviewer may fairly cite largely from the original
work, if his design be really and truly to use the passages for the purfaisesmdfreasonable
criticism. On the other hand, it is as clear, that if he thus cites the most important parts of the
work, with a view, not to criticise, but to supersede the use of the original work, and substitute
the review for it, such a use willdeemed in law a piracy. A wide interval might, of course,
exist between these two extremes, calling for great caution and involving great dificulty

Courts developed these factors into an analytical framework that defendants could use in approprsz® ca

to avoid infringement liability by demonstrating their use oBal A E capyighid vidrkwasfair. See, e.g.

, TAx860 )T A 08 #1101 AEA " O1 AAABIDOE Tripun8W Q8 & Cox 8. &8 3 O
Supp. 67 (S.D.N.Y. 1941).
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Chapter VIz Fair Use

Congressubsequentlycodified these factors ithe 1976 Act i§107:

Notwithstanding the provisions of sections 106 and 106A, the fair use of a copyrighted work,
including such use by reproduction in copies or phonorecords or by any othepecdetsby

that section, for purposes such as criticism, comment, news reporting, teaching (including
multiple copies for classroom use), scholarship, or research, is not an infringement of copyright.
In determining whether the use made of a work irparticular case is a fair use the factors to

be considered shall inclade

(1) the purpose and character of the use, including whether such use is of a commercial
nature or is for nonprofit educational purposes;

(2) the nature of the copyrighted work;

(3) the amount and substantiality of the portion used in relation to the copyrighted
work as a whole; and

(4) the effect of the use upon the potential market for or value of the copyrighted
work.

The fact that a work is unpublished shall not itself iarding of fair use if such finding is
made upon consideration of all the above factors.

Note that all four listed factors must be considered by courts entertaining a fair use defense. Yet courts can
consider additional factors too because the listed fast@are set out as neaxhaustive the §107 preamble

OOAOAO OEAO OOEA mMAIAGILIBOADA ADEAAI ADEAAGQGAA OOEAIT T ETAI
invite consideration of any facts, evidence, or arguments that a court would find germarieetdair use

analysis in a particular casAs you read through the cases in this chaptnsider whether factors beyond

the four set out ir8107 are or ought to be considered.

In the sections that follow, we consider fair use cases in traditional media assvelsoftware and internet
media. In between those two sections, we offer two interlwdene thatdiscusses how to think about market
failures and market effects for pposes of fair useand one that addresses how to think about the effect of
gXpe 80 DPOAAI AT A 11 OEA EAEO OOA AT Al UOEOS

A. Fair Use in Traditional Media

In this section, we considdair use caseinvolvingA A A £AT A Adogydgbted @ndtdrialifi t/Editional
media, such as magazine articles, songsoks, and visual art.
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Chapter VIz Fair Use

As you read the following Supreme Court decision, consider why copyright law provides a fair
defense in the first instance. Pay attention to how the Court analyzes ehtiiedour statutory fair use
factors and how it derives an ultimate conclusion as to fair use.

Harper & Row, Publishers, Inc. v. Nation Enterprises
471 U.S. 539 (1985)

Ou

] 8#/1 . .182 *84q

[1] In February 1977, shortly after leaving the White House, former President Gerald R. Ford contracted with
DAGEOEI 1T AOO (AOPAO O 2ix AT A 2AAAAOG8O0 $ECAOOR O1T bpOAI
contain significant hitherto unpublished AOAOEAT AT 1 AAOT ET ¢ OEA 7AO0AOCAOA

£l O AO 0OAGEAAT O .E@i1 AT A -08 &I OA6O OA&EI AAGEITO 11
involved. In addition to the right to publish the Ford memoirs in book form, dgeeement gave petitioners
OEA AgAil OOEOA OECEO O 1 EAAT OA pPOAPOAI EAAOEIT AGAAOD

later, as the memoirs were nearing completion, petitioners negotiated a prepublication licensing agreement

with Time a weekly news magazinelime agreed to pay $25,000, $12,500 in advance and an additional
rxwhyoeo AO DPOAI EAAOEI T h ET AGAEAT CA &£ O OEA OECEO Ol
pardon. The issue featuring the excerpts was timed tpegr approximately one week before shipment of the

full length book version to bookstores. Exclusivity was an important consideration; Harper & Row instituted
procedures designed to maintain the confidentiality of the manuscript, arithe retained the righ to

renegotiate the second payment should the material appear in print prior to its release of the excerpts.

[2] Two to three weeks before thEimeA OOE AT A6 O OAEAADI AA OAlI AAGAR AT O1 EA
copy of the Ford manuscript to ViatdNavasky, editor offhe Nation a political commentary magazine. Mr.

Navasky knew that his possession of the manuscript was not authorized and that the manuscript must be
returned quickly to his source to avoid discovery. He hastily put together whatthe EAOAA xAO OA ORF
TAxO 00T ouoe Al i pi OAA T &£ NOT OAOh DPAOAPEOAOAOKh AT A EAA(
xI OA AOOEAI A 8 ADPDAAOAA The Natidd@E | A Dibcdokafed itsgpiece @rd A OA OO
refused to pay theemaining $12,500.

ATIME

E FORD WMEMOTRS ]
BEHIND THE |

THE AUTOBIOGRAPHY OF

o i §

NIXON PARDON

[ witsan x. Tan

Figure9ld, ' A O A lastobi@giagh (&eff) andrhe Natiod aticle about the booKright)

r QY OAOEOEITAOO AOI OCEO OOEO 8h Al1TACEIT C 8 OEITI1I AOQOEI
OAOPT 1T AAT 006 AQCGHTATOO CGEEMVA M EXAA O XK 0O EAEEO OGAA S AGABAOET
frl Yy ' AEOEAAA PAT AT 1 &£ OEA #1600 1T £  DPPAAT O £ O OEA 3
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Chapter VIz Fair Use

frYY 8 f#YI DUOECEO EO ET OAT AAA O ET AOAAOGA AT A 110 OIi
conferred by copyright are designed to assure contributors to the store of knowledge a fair return for their
labors3 8

FrayY 88 4EA 11171 Pi1TU AOAAOAA AU AT PUOECEO OEOO OAxAOA
This principle applies equally to wa of fiction and nonfiction. The book at issue here, for example, was two
UAAOO ET OEA 1 AEET ch AT A AACAT xEOE A Ai 1 OOAAO CEOET (
their services in producing and marketing the work. In preparing thekh Mr. Ford drafted essays and word

portraits of public figures and participated in hundreds of taped interviews that were later distilled to

chronicle his personal viewpoint. It is evident that the monopoly granted by copyright actively served its

intended purpose of inducing the creation of new material of potential historical value.

FréY 88 4EA AT PUOECEO 1 x1 A0OBO OECEOOh EI xAOAOh AOA O
§107which codifies the traditional privilege of other authorsitbpAEA OZAEO OOA6 1T £ Al AAOI E

f N YTheSNatorEAO AAi EOOAA O1 1 EAZOCET ¢ OAOAAOEI NOI OAO 1 £ OE
300 and 400 words and constituting some 13% lbé Natiorarticle. In using generous verbatim excespbf
-08 &1 OA8O O1 POAI EOEAA | AT OOAOEDPO OF 1 AT AThdXadoE AT OE AE(C

effectively arrogated to itself the right of first publication, an important marketable subsidiary right. For the
reasons set forth below, wénd that this use of the copyrighted manuscript, even stripped to the verbatim
quotes conceded byhe Natiorto be copyrightable expression, was not a fair use within the meaning of the
Copyright Ac 8

[9] Fair use was traditionally defined as a priviledgeothers than the owner of the copyright to use the

copyrighted material in a reasonable manner without his consent. The statutory formulation of the defense of

fair use in the Copyright Act reflects the intent of Congress to codify the comtaandoctrne. Section 107

requires a casdy-case determination whether a particular use is fair, and the statute notes four nonexclusive
AAAOT OO0 O1 AA AT 1 OEAAOAAS8 4 EE O -edsirg]Quididaldoctrinefotfairdge] OAT A A /
nottochangh 1T AOOT xh 1T O AT HR®PpANo. BA147E,1p. 66 (197 §herdinafecHousE

REPORT.

f XoyY 4EA AOOEI 060 AT 1 OAT O O1 A OAAOT T AAT A OOA 1T &£ EEO
as a necessary incident of the constitutional policy of promoting the progress of science and the useful arts,

since a prohibition of such use wduhhibit subsequent writers from attempting to improve upon prior works

and thus frustrate the very ends sought to be attained. [NYU Law] Professor [Alan] Latman, in a study of the

doctrine of fair use commissioned by Congress for the revision effort,nsarized prior law as turning on the

OEi bl OOATAA 1T &£/ OEA 1 AORAOEAI AI PEAA 10 DPAOA O AA &EOI I

I OEAO x1 OAOh x1 O A OEA OAAOI T AAI A AT PUOECEO 1 x1 A0 EAC

[11] As early as 1841, Justicer$tgave judicial recognition to the doctrine in a case that concerned the letters
of another former President, George Washington.

Or!'Y OAOEAxAO 1 AU EAEOI U AEOA 1 AOCAIT U EOI T OEA 1
use the passages for tharposes of fair and reasonable criticism. On the other hand, it is as
clear, that if he thus cites the most important parts of the work, with a view, not to criticise, but
to supersede the use of the original work, and substitute the review for it,umeclvil be
AAAT AA ET Fofsom vAMaBIE ©XJad 842, 8445 (No. 4,901(CC Mass.).
F XYy 10O *OOOEAA 301 0U80 EUDPI OEAOEAAI EI 1 OOOOAOAOR C
OOODPDAOOAAAY OY OEA OOA 1T &£ OEA 1 OECET Al 86
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Chapter VIz Fair Use

[13] PerhnapA AAAOOA OEA EAEO OOA AT AOOET A xAO POAAEAAOGAA 11
AOOOI I AOus OOA xEAT EA OAI AAOAA EEO x1 OE &£ O DbOAI EA
A AAEAT OA O AEAOGCAO ds#et dnpublished wprksBdnter coraritawicap@right, 08 O

the property of the author in his intellectual creation was absolute until he voluntarily parted with the same.

This absolute rule, however, was tempered in practice by the equitable nature of thaskidoctrine. In a

given case, factors such as implied consent throdgtfactopublication on performance or dissemination of a

work may tip the balance of equities in favor of prepublication use. But it has never been seriously disputed

that the fact thad OEA Dl AET OEEAS5O x1 OE EO O1 bpOAI EOEAA EO A A&
0O0AI EAAOCEIT 1T &£ Al AOOET 060 AgPDPOAOOEIT1T AAEI OA EA EAO
AOOET 060 OECEO O AAAEAA publiefalfactdr hob presdathnddir Ase of publishedE 1 1 A A
works. Respondents contend, however, that Congress, in including first publication among the rights
enumerated in§ 106, which are expressly subject to fair use urted7 intended that fair use wouldpplyin

pari materigo published and unpublished works. The Copyright Act does not support this propdsition

[14] Though the right of first publication, like the other rights enumerate@ 06, is expressly made subject

to the fair use provision 107 fair use analysis must always be tailored to the individual case. The nature of

the interest at stake is ghly relevant to whether a given use is fair. From the beginning, those entrusted with

the task of revision recognized the overbalancing reasons to preserve the common law protection of
undisseminated works until the author or his successor chooses ttodesthem. The right of first publication

implicates a threshold decision by the author whether and in what form to release his work. First publication is
inherently different from other§106 rights in that only one person can be the first publisherhascbntract

with Timeillustrates, the commercial value of the right lies primarily in exclusivity. Because the potential

AAT ACA 01 OEA AOOEI O &£0iI i EOAEAEAI T U Al &£ OAAA OOEAOQE]
of his manuscript is dastantial, the balance of equities in evaluating such a claim of fair use inevitably&siifts

F XYY 88 7A Ai 1Al 6AA OEAOG OEA OI bpOAI EOEAA 1 AOGOOA 1T £ A
AAAOT 06 OAT AET ¢ O1 IshgrérerbrTAt6A A £AT OA T £ AAEO OOAS

r Xay 7A Al O1 EET A O1 PAOOOAOEOA OAODI 1 AAdbégublishéddoCc Oi AT O
manuscript on the ground that the author has demonstrated he has no interest in nonpublication. This
argument assumes that the unpubhed nature of copyrighted material is only relevant to letters or other
confidential writings not intended for dissemination. It is true that commlam copyright was often enlisted

in the service of personal privacy. In its commercial guise, howeveh @OET 08 O OECEO OI AET T

DOAIT EOE EO 11T 1AOO AAOAOOGEI ¢ 1T &£ DOl OAAOET 18 4EA DPAOE]
its grooming for public dissemination is a crucial one for any literary endeavor. The Copyright Adh, whic

AAAT OAO OEA AT DPUOECEO 1 x1 A0 OEA OOECE Ho@irRePARTRIOOT I OE
awh AAET+AYyO OEA AT iI1TT1T TAx80 Ai1TAAOT OEAO OEA AOQOOEI

critical stage. The obvious benefit uthor and public alike of assuring authors the leisure to develop their

ideas free from fear of expropriation outweighs any sh@#& Oi O1 Ax O OAiI 6A6 O AA CAE’
DOAI EAAQEIT T £ OEA AOOEI 080 A ob GndtdEinplicatessntt AnlyAhi® OET 06 O
personal interest in creative control but his property interest in exploitation of prepublication rights, which are

valuable in themselves and serve as a valuable adjunct to publicity and marketing. Under ordinary
circumOAT AAOh OEA AOOET 0860 OECEO O1 AilT1 06011 OEA EEOOO b
outweigh a claim of fair use 8

[17] Respondents, however, contend that First Amendment values require a different rule under the
circumstances of thisase. The thrust of the decision below is that the scope of fair use is undoubtedly wider
when the information conveyed relates to matters of high public concern. Respondents advance the
substantial public import of the subject matter of the Ford memoirgyesunds for excusing a use that would

ordinarily not pass muster as a farus@€ EA DPEOAAU 1T £ OAOAAOEI RNOI OAQGEI T O A

399



Chapter VIz Fair Use

AOOET OEUAA EZEOOO OAOEAI EUAOGEI T8 2A0PTI 1T AAT OO Awbi AET
rADT OOET ¢ OEA T AxO 00T OU EO Al AEi 0 OEA AITE EOOAI £
Al 1T OAET AA ET -08 &1 OA80 1 AiTEOOh AOO OEA DPOAAEOA 1Al
as what he had to say. Respondents argue théathD OA1l EA8 O ET OAOAOO ET 1 AAOTEI C
outweighs the right of the author to control its first publication.

f XY 4EA 3AATT A #EOAOGEO 11 OAAh AT OOAAOI Uh OEAO Al BPUC
balance between th First Amendment and the Copyright Act by permitting free communication of facts
xEEI A OOEI1T bDOi OAAOETI ¢ Al AOOEI 080 A@DPOAOOEI T8 .1 AO(

copyright assures those who write and publish factual narda®® OOAE AO O! 4EI A O1 (AAI
least enjoy the right to market the original expression contained therein as just compensation for their
investment.

FXiYy 2A0PT 1T AAT 608 OEAT Ouh EIT xAOAOh x1 Ol Ak ofkappight A AAEO
protection in the work of a public figure. Absent such protection, there would be little incentive to create or

profit in financing such memoirs, and the public would be denied an important source of significant historical
information. The pomise of copyright would be an empty one if it could be avoided merely by dubbing the

El £#0ET CAT AT O A EAEO OOA O1T AxO OAPI 006 1T &£# OEA AITES
[20] Nor do respondents assert any actual necessity for circumventing the copyright scheme with respect to

the types d works and users at issue here. Where an author and publisher have invested extensive resources

in creating an original work and are poised to release it to the public, no legitimate aim is served-by pre
empting the right of first publication. The fact #t the words the author has chosen to clothe his narrative

i AU T £ OEAI OA1 OAO AA O1T AxOxi OOEUSd EO 1106 Al EITAAPAI
AOOEI 060 AGPOAOOEIT DPOEI O OiI bDOAI EAAOQGEI T 88

[21] In our haste to disseminate newsshtould not be forgotten that the Framers intended copyright itself to
AA OEA AT CETA T &£ £ZOAA AGPOAOOEI T8 "U AOOAAI EOEEI C A
00pPI EAO OEA AATTTITEA ET AAT OEOA O AOAAOA AT A AEOOAIE

[22] It isfundamentally at odds with the scheme of copyright to accord lesser rights in those works that are of
greatest importance to the public. Such a notion ignores the major premise of copyright and injures author
AT A POAI EA Al EEA88S8

[23] In view of the FirstiAAT AT AT O DOT OAAGEI T O Al OAAAU Ai AT AEAA ET O
copyrightable expression and uncopyrightable facts and ideas, and the latitude for scholarship and comment
traditionally afforded by fair use, we see no warrant for expanding doctrine of fair use to create what

Ai1 61 66 061 A DOAITEA EECOOA AgAAPOEI1T O Al PUOECEOS
manuscript in a given case is or is not fair must be judged according to the traditional equities of & use

248 AEO OOA EO A 1 EGAA KNOA GeiNatbrarticlEcohshkutes fait ube uAEkgA0D 8 8 ¢ 7 Y E
must be reviewed in light of the principles discussed above. The factors enumerated in the section are not

i AAT O Oi AA AgAl OOEOAJ Orfr 3YET AA OEA AT AGOET A EO Al AT
possible, and each case raisifgA NOAOOET T 1 600 AA HaJksiErAR & 65 The BUOO T x1
factors identified by Congress as especially relevant in determining whether the use was fair are: (1) the
purpose and character of the use; (2) the nature of the copyrighted w@kthe substantiality of the portion

used in relation to the copyrighted work as a whole; (4) the effect on the potential market for or value of the
copyrighted work. We address each one separately.

[25] Purpose of the Us&he Second Circuit correctigentified news reporting as the general purposeTdfe
Natond O OOA8 . AxO OAPI OOET C EO §107871 | ZCHEA ABAAPEAAAAT &
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Chapter VIz Fair Use

AAOEOEOEAO OEA A1 O0OOO0 1 ECEO OAxNAGREPOATD AFBEOX DDEAOEAAO
use referred to in the first sentence skction 107s a fair use in a particular case will depend upon the

APDDPI EAAQGETT 1T &£ OEA AAOGAOI ET1 AGEOA EAAOIT OsexmremEPoki OAET C
at 62. The factthatad OOEAT A AOCOAATI U EO O1 AxO0d AT A OEAOAA OA A
use analysis.

f Wa Whe&\atiorhas every right to seek to be the first to publish information. Bboe Nationvent beyond

simply reporting uncopyrightable informatio and actively sought to exploit the headline value of its

ET £0ET CAi AT Oh 1 AEET C A O1l AxO AOGAT 66 1606 i &£ EOO 01 ABGO
expression.

[27] The fact that a publication was commercial as opposed to nonprofit separate factor that tends to
weigh against a finding of fair use. Every commercial use of copyrighted material is presumptively an unfair
exploitation of the monopoly privilege that belongs to the owner of the copyright. In arguing that the purpose
of news reporting is not purely commerciallhe Nationmisses the point entirely. The crux of the
profit/nonprofit distinction is not whether the sole motive of the use is monetary gain but whether the user
stands to profit from exploitation of the copyrightethaterial without paying the customary price.

[28] In evaluating character and purpose we cannot igndte Natiod O OOAOAA DHOOPI OA 1 £
forthcoming hardcover andlimeabstracts.The Natod O OOA EAA 110 1 AOAT U OEA ET.
intended purposé¢ £ OODBPDPI AT OET ¢ OEA AT DPUOECEO EIT 1 AA0C8O AT i1 AOA
OAl AGAT 6 061 OEA AEAOAAOAO 1T &£ OEA OOA EO OEA DPOI POEAC
faith and fair dealing. The trial court dmd that The Nationknowingly exploited a purloined manuscript.

Unlike the typical claim of fair us@he NatiolAAT T 1 O T ££8A0 Ob AOAT OEA EEAOQEIT 1

[29] Nature of the Copyrighted Wofkecond, the Act directs attention to the tare of the copyrighted work.
0! 4EIA O (AAT6 1T Au AA AEAOAAOAOEUAA AO Al O1POAIE
CAT AOCAT T U OAAT CI EUAO A COAAOGAO 1T AAA O AEOOAI ET AOGA £EA

[30] Some of the briefequotes from the memoirs are arguably necessary adequately to convey the facts; for

AgAi bl Ah - 08 &1 OAB0O AEAOAAOAOEUAOGEIT 1T &£ OEA 7EEOA (1
the idea expressed as to be inseparable from it. Blné Natio did not stop at isolated phrases and instead
AoAAODPOAA OOAEAAOEOA AAOAOEDPOEIT O AT A bPiI OOOAEOO I £
individualized expression. Such use, focusing on the most expressive elements of the work, exceeds that
necesary to disseminate the facts.

[31] The fact that a work is unpublished is a critical element of its nature. Our prior discussion establishes that

the scope of fair use is narrower with respect to unpublished works. While even substantial quotations might

qualify as fair use in a review of a published work or a news account of a speech that had been delivered to the
DOAT EA T O AEOOAI ET AGAA O1 OEA POAOOh OEA AOOEI 060 OE
weighs against such use of thork before its release. The right of first publication encompasses not only the

choice whether to publish at all, but also the choices of when, where, and in what form first to publish a work.

FQWY )T OEA AAOA 1T &£ - 08 &IOS CETI0GMAIORGIO BH O hA 14 EAE ARIT BOEG

AT DPUOEGCEO ET1 AAOO EAA Al OAOAA ET O A AT1 OOAAOOAI Ol

OANOEOAA OEAO Ail1l OEI OA 061 xEii OEA [ Al OOAOEmRO xAO O
Al 1T ZEAAT OEAI 86 7EEI A OE A TinereBuued EigefoCsubmit its Ardposed artidld T OOA A O
seven days before publicatiomhe Natiod O Al AT AAOOET A POAI EAAOEIT 1T AAE OAAA

or quality control. It was hastilpatched together and contained a number of inaccuracies. A use that so
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Al AAoO1l U ET #OET ¢AO OEA AT PUOEGEO ETITAAO
AEAOAAOARAOEUA AO OAAEO8H

[33] Amount and Substantiality of the Portion UsBigxt, the Act directs us to examine the amount and
substantiality of the portion used in relation to the copyrighted work as a whole. In absolute terms, the words
AAOOAT T U RNOT OAA xAOA Al ET OOAOOAT OEAI DIl dwo@Eihat T £ O!
dTlhe NationOT I E xEAO xAO AOOAT GEAi 1 U OEA EAAOO 1T &£ OEA AT
I OAOOOI ET ¢ OEA S$SEOOOEAO * OACAGO AOAiIméditordestrived e OEA RN O
AEAPOAOO 11 OEEAA TBAGDATHT OO ADOET ¢ AT A 11 OETh€NaibhOOO 1 £
NOT OAA OEAOA DPAOOAGCAO POAAEOGAI U ARAAAOOA OEAU NOAI EOAC

[34] 8 gTlhe fact that a substantial portion of the infringing work waspied verbatim is evidence of the
qualitative value of the copied material, both to the originator and to the plagiarist who seeks to profit from
i ACEAOGET ¢ O1T T ATTA Al OAGO Al PUOECEOAA AgGPOAOGOEIT 8

[35] Stripped to the verbatim quotes, the direct takingsrradhe unpublished manuscript constitute at least
13% of the infringing articleThe Nationarticle is structured around the quoted excerpts which serve as its
dramatic focal points. In view of the expressive value of the excerpts and their key roleiirirthging work,

xA AATT1T O ACOAA xEOE OEA 3AAIT A #EOAOEO OEAO OEA OI A
I £ &1 OAB0O 1 OECET Al 1 AT cOACAB8S
[36] Effect on the Marke& ET AT 1 Uh OEA 1 A0 &£ AOOGAOG 11 OOEAorAr£EEAAD i

OA1 OA T &£ OEA Al PUOEGCEOAA x1 OE86 4EEO 1 AOO EZAAOT O EO
Fair use, when properly applied, is limited to copying by others which does not materially impair the
marketability of the work which isapied. The trial court found not merely a potential but an actual effect on

the market. Timed O A AT AAT 1 AOETT 1T &£ EOO DPOI EAAOAA OAOEAI EUAOQET |
AEmeAAO 1T £ OEA ET £OET CAIT AT O8ngemendmekdntbuck dekoit evidlendeAOA 1T £ A
actual damage. Petitioners assur@dmethat there would be no other authorized publication afy portion

of the unpublished manuscript prior to April 23, 1928y publication of material from chapters 1 and ®wd

permit Timeto renegotiate its final paymentTimecited The Natiod O AOOEAI Ah xEEAE Al 1 OAEI
AOT 1 OEA O1 pOAI EOEAA | AT OOAOEDPOh AO A OAAOGIT A& O EOO
with reasonable probability theexistence of a causal connection between the infringement and a loss of
revenue, the burden properly shifts to the infringer to show that this damage would have occurred had there

been no taking of copyrighted expression. Petitioners established a primie fease of actual damage that

respondents failed to rebut.

[37] More important, to negate fair use one need only show that if the challenged use should become
widespread, it would adversely affect tipotentiali AOEAO &£ O OEA AiI PUOECEOAA x1 OES

[38] Placd in a broader perspective, a fair use doctrine that permits extensive prepublication quotations from

AT  O1 OA1 AAGAA 1 AT OOAOEDPO xEOEI OO0 OEA AT DPUOECEO 1 x1AO
the marketability of first serialization rightsni general. Isolated instances of minor infringements, when

multiplied many times, become in the aggregate a major inroad on copyright that must be prevented.

\Y,

[39] The Court of Appeals erred in concluding tfizie Natiod O OOA 1T £ OEA MNdsexdBeHCEOAA |
AU OEA DPOAI EASO EI OAOAOO EI OEA OOAEAAO i AOOAO8 )OO A
work and the resulting impact on the potential market for first serial rights of permitting unauthorized

prepublication excerpts unllO OEA OOAOEA 1T £ AFAEO OOA8 &ETAI T Uh ET A
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Appeals accorded too little weight to the qualitative importance of the quoted passages of original
expression. In sum, the traditional doctrine of fair use, as embdiethe Copyright Act, does not sanction

the use made byrhe Natiorof these copyrighted materials. Any copyright infringer may claim to benefit the

public by increasing public access to the copyrighted work. But Congress has not designed, and we see no
wWAOOAT O &£ O EOAEAEAI T U EIibiOETch A OAIT I bBOI O1T OU 1 EAAI
copyrighted expression of public figures.

r 1 oy 88 r TheNatigbEQ AOE AIGE OEAOA OAOAAOEI AGAAODPOO A&OI I
faEO OOA 838

BRENNAN, J., dissenting, in which Justice White and Justice Marshall joined.

[41] The Court holds thafhe Natiod O NOT OAQET T T £ Qdd x| OAvbrd EDUsdript OEA  O1 E

of President Gerald R. Ford infringed the copyright in thathuscript, even though the quotations related to
a historical event of undoubted significanc¢he resignation and pardon of President Richard M. Nixon.

'l OET OCE OEA #1 000 bDOOOOAO OEA 1 AOAAAT A Cci Al 1T &£ bC
dissemiMOA EAAAOhd OEEO UAAIT T OO AAEAT OA 1 £ OEA Al PUOECE
AEOOAI ET AGETT 1T &£ EAAAOG AT A ET &£ Oi AGEIT AI BPUOECEO EO

economic interest is achieved in this casedigh an exceedingly narrow definition of the scope of fair use.
The progress of arts and sciences and the robust public debate essential to an enlightened citizenry are ill
served by this constricted reading of the fair use doctrine. | therefore respéctlidsent 8

rTwy )1 1TuU EOAci AT 6h OEA #1 60080 MEAEO OOA AT A1 UOEO
based on a minimal use of literary form in order to provide compensation for the appropriation of information

from a work of history. fe failure to distinguish between information and literary form permeates every
AOPDAAO 1T £ OEA #1 00080 ZAEO OOA AT AT UOGEO AT A 1 AAAOG OE
statutorily prescribed analysis with attention to the distinati between information and literary form leads to

a straightforward finding of fair use within the meaning®i0® 8

1 Qy 4EA #1 00080 AQGAAAAEI CIi U 1TAOOT x ADPPOI AAE O FEAEO
This holding effects an important extension of property rights and a corresponding curtailment in the free use

of knowledge and of ideas. The Court h@rhaps advanced the ability of the historfamr at least the public

official who has recently left officeto capture the full economic value of information in his or her possession.

But the Court does so only by risking the robust debate of public isshats is the essence of self
government. The Nationwas providing the grist for that robust debate. The Court imposes liability uploa

Nationfor no other reason than thathe Natiorsucceeded in being the first to provide certain information to

the pubic. | dissent.

NOTES

1. GiveriThe Natiod O OOA OGO AEKE OA AINIGEOUR xEAO AT U1 O 1 AEA 1 £ Ol
I ACAUETTASB 1G5 O as OdmAnérdia@OpadE its analysis of tHist fair use factoy?

2. As amatter of copyright policy, should bad faith be relevant to a determination of fair usa® by what

i AOOEA EO A A1 OO0 Ofhe Maflod HOIAET AOBDA LT EORGEDOEN G 11 OE
EAEOES AU OEA OOAT AAWkeOyoul cdinfortdbld Qith & grbup Bfilahy@is ArticElding

norms for journalists?

3.How does theHarper & Rownajority view the purpose of fair use? By conttadsow does the dissent view
its purpose?
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4. Do you have a sense after readiHgrper & Rowvhether any particular factor is more important than
others to a conclusion of fair usé%o, in all contexts or only in the specifiintextat issue here?

5. Harper & Rowemphasized the unpublished natuA 1T £ OEA Dl AET OEAA5O x1 OE AO
against fair useln this regard, onsider Salinger v. Random Houydec, 811 F.2d 90 (2d Cir. 198dgcided

after Harper & Rowln Salinger lan Hamilton had written a biography of tHamously reclusive author J.D.

Salinger.In the biography, Hamilton relied heavily on unpublished letters that Salinger had written and sent

to others, including Learned Hand, Ernest Hemingway, and Whit Buritgmilton gained access to most, if

not all, of these letters through various university libraries, to which thepienis had donated the letters.

The biography relies on 44 such letters, whigamilton mostly paraphrases closely andoccasionally quotes

For example,in a 1943 letter to Burnett, Salinger expresses his disapproval over the marriage of-his ex
CEOI Z#OEAT A /1TTA /8. AEIT O #EAOIEA #EADPIEI ¢

| can see them at home evenings. Chaplin squatting grey and nude, atop his chiffonier,
swinging his thyroid around his head by his bamboo cane, like a dead rat. Oona in an
agquamarine gown, applauding madly from the bathroom. Agnes (her mother) in a Jantzen
bathing suit, passing A Ox AAT OEAI mddedidus, BuitAsBr(y./SBxt faD ahyohed

xEOE A POl £ZET A AO Ui 61l ¢ ATA 1T OATU AO /111A808

In reliance on this letter, Hamilton wrote in his biography:

At one point in a letter to Whit Burnett, he provides a pen portrait of the Happy Hour Chez

Chaplin: the comedian, ancient and unclothisdbrandishing his walking stickttached to

the stick, and horribly resembling Alif AOO O1 AAT Ofs vitel 6rgahd. Gond clEps# EADIT ET &
her hands in appreciation and Agnes, togged out in a bathing suit, pours drinks. Salinger goes

on to say h& sorry» sorry not for what he has just written, but for Oona: far too youthful and

exquisite for such a dreadful fate.

AT ET CAO OOAA (AT EIOIT AT A 2ATATIT (1T OOAhTheOgeddndAT T EG O
Circuit held in favor of Salinger,nfling hfringement and no fair use. After noting thatlarper & Row

001 AAOOAT OAA OEA EAAA OEAO O1 bOAI EGEAA | MdGBOD 11 O A
"""" 1 OE
such works normally enjoy complete protection against copying any protected exprezsion

Many understoodSalingerand other similar post-Harper & Rowvdecisions to establish an absolutear on

finding fair useof unpublished works. In response, in 1992pngressamended8107 by adding the following

sentence after its listing of the four statutory facto®4 EA E£AAO OEAO A x1 OE EO O1 pOAI
AET AET C T £ EAEO OOA EAE OOAE FEET AET C EcDof Och B4A1992pT1 1 AT 1T
Pub. L. No. 10292, 106 Stat. 314%Vas this amendment good copyright policy?
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In reading the following opinion, consider the purpose the Court articulates for fair use. How is
#1 00080 O1 AAOOOAT AET ¢ 1T £ OE AHafer @ RoRAEEA biv Gcds tifeE
Court distinguish parody from satire? How do#®e characterization of a use as parody affect the
multi-factor analysis?

Luther R. Campbell v. AcufRose Music, Inc.
510 U.S. 569 (1994)

SOUTERJ.:8

FXY )1 Xiaih 270 1 OAEOTT AT A 7EI 1 EAIT $AALGigneddieibA A Ol
rights in it to respondent AcufRose Music, Inc. AcuRRose registered the song for copyright protection.

[2] Petitioners Luther R. Campbell, Christopher Wongwon, Mark Ross, and David Hobbs are collectively

known as 2 Live Crew, a populd&® | OOEA CcOiI O0p8 )1 Xinpih #AIDBPDAAIT x0O1 0
xEEAE EA 1 AOAO AARAOAOEAAA ET Al AEEEAAOGEO AO ET OAT AAA
/T *O01l U Yh Xinih W , EXOUK-Res@ARAGe# OAKAEAG KIOEOORAAA A DAC
00AOOU 711 AT hd OEAO OEAU xi1 Ol A AEAE OA All AOKAEO Al O
Rose Dees, and Orbison, and that they were willing to pay a fee for the use they wished to make of it.
Enclosedx EOE OEA 1 AOOCAO xAOA A AT PU 1T £ OEAUMRBBOAGCAT O A

OAZOOAA PAOI EOOEITh OOAOEI ¢ OEAO O) Ai AxAOA 1T &£ OEA

you that we cannot permit the use of a parodfgo O/ Eh 0 0AOOU 71 i A1 8866 .11 AOEAI A
, EOA #0Ax OAlI AAOGAA OAAT OAORh AAOOGAOOA OAPAOR AT A AT IE
AT OEOI AA O!' O #1 AAT 10 4EAU 7ATT A "Agd 400OAMIGIOITO 1ANTH

as Orbison and Dees and its publisheAasiff-Rose

[3] Almost a year later, after nearly a quarter of a million copies of the recording had been soldRAseff

sued 2 Live Crew and its record company, Luke Skyywalker Records, for dapgpfitngement. The District

#1 00O COAT OAA OOi 1 AOU EOACIi AT O A O w , EOA #0Ax 88

1Y 4EA #1000 1T &£ ' bBDAAT O &£ O OEA 3EQOE #EOAOEO OAOAOC
fYY 7A COAT OAA AAOOEI OAOE O1 AAOQGAOIET A xEADEAO W , EO/
ray )O EO O1T AT 1 OAOOAA EAOA OEAO v , EXAOAGOA x@EOC EAO G CE T
00AOGOU 711 AT hde O1T AAO OEA #1 DPUOECEO ' A0 1T £ Xi ¢a AOO A
of copyright protection, some opportuty for fair use of copyrighted materials has been thought necessary to

AO1 £E11 AT DUOECEOSO OAOU pOODPI OAh Orf Ovis.can&xj ArtiIOA OEA
gnh Al 8 R8s

FéY 88 4EA EAEO OOA Al AO @kaiol righ amlkdionblie cobjright stbts OE OA O
when, on occasion, it would stifle the very creativity which that law is designed to foster.

[8] The task [of adjudging fair use] is not to be simplified with briihe rules, for the statute, like the

doctrine it recognizes, calls for caby-A AOA AT A1 UOEO8 4EA OA@dO AipiiTuUO OEA
OEA POAAI Al A PAOACOAPE OI ET AEAAOA OEA OEI 18O OAOEOA
which thus provide only genekaguidance about the sorts of copying that courts and Congress most
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commonly had found to be fair uses. Nor may the four statutory factors be treated in isolation, one from
another. All are to be explored, and the results weighed together, in light opthposes of copyright.

A

[OY 4EA AEEOOO AAAOTI O ET A EAAEO OOA AT NOEOU EO OOEA PO
iT£Z/ A AlTi i AOAEAT 1T AOOOA 1O Ee0x 6 MERDPAI ROEGONABGAMAEIIA
by the examples given in the preanebto §107 looking to whether the use is for criticism, or comment, or

TAxO OADPI OOET ¢ch AT A OEA 1 EEA8 4EA AAT OOAT DHOODPI OA 1.
whether the new work merely supersedes the objects of the original creatioinstead adds something new,

with a further purpose or different character, altering the first with new expression, meaning, or message; it
AOEOh E1T 1T OEAO x1 OAOh xEAOEAO AT A O xEAO Td@®AT O OEA
Far Use Standard103HARV. L. REv. 1105, 1111 (1990). Although such transformative use is not absolutely
necessary for a finding of fair uséthe goal of copyright, to promote science and the arts, is generally

furthered by the creation of transformative | OE 08 3 O0AE x1 OEO OEOO 1 EA AO OEA
guarantee of breathing space within the confines of copyright, and the more transformative the new work,

the less will be the significance of other factors, like commercialism, that maghwagainst a finding of fair

use.

[lor 88 frOYAOI AU EAO Al 1T AOEI 6O Al AEi O1 OOA1T OA&I Oi AGE
criticism, it can provide social benefit, by shedding light on an earlier work, and, in the process, creating a new

o Ag 8

11y 88 &I O OEA POOPI OAO T £ AI PUOEGEO 1 Axh 8 OEA EAAOO
EO OEA OOA 1 &£ OIT A ATAIAT OO T &2# A DPOEIT O AOOET 0680 ATl i
ATTTAT OO 11 OEAOQ ohhddomntrang he combdht@ry had wB critical bearing on the

substance or style of the original composition, which the alleged infringer merely uses to get attention or to

avoid the drudgery in working up something fresh, the claim to fairness in BoBd ¢ A£O0T I AT T OEAO0S
diminishes accordingly (if it does not vanish), and other factors, like the extent of its commerciality, loom

larger** Parody needs to mimic an original to make its point, and so has some claim to use the creation of its
OEAGEI®BOAT 11 AAOGEOA OEAOEI 08Qq Ei ACET AOEiITh xEAOAAO OA
justification for the very act of borrowingp

[12] The fact that parody can claim legitimacy for some appropriation does not, of course, tell eitherigtarod

or judge much about where to draw the line. Like a book review quoting the copyrighted material criticized,
DAOI AU TAU TO0 TAU 1106 AA EAEO OOAh AT A PAOGEOEI 1T AOOS
no more justification in law or & than the equally hopeful claim that any use for news reporting should be
presumed fair, sedHarper & Row471 U.S. at 56IThe Act has no hint of an evidentiary preference for

11The obvious statutory exception to this focus on transformative uses is the straight reproduction of multiple copies for
classroom distribution.

14 A parody that more loosely targets an original than the parody presented here may still be sufficientd aitran

original work to come within our analysis of parody. If a parody whose wide dissemination in the market runs the risk of

serving as a substitute for the original or licensed derivatives, it is more incumbent on one claiming fair use to dstblish

AgOAT O T £ OOAT O&I Oi AGETT AT A OEA DPAOI AUBO AOEOEAAWLI OAI AOEI
i AOEAO OOAOOGEOOOEITh xEAOGEAO AAAAOOA T &£ OEA 1 AOCA A@gOAT O i
distribution in the market, the small extent to which it borrows from an original, or other factors, taking parodic aim at an

original is a less critical factor in the analysis, and looser forms of parody may be found to be fair use, as may Isatire wit

lesser jistification for the borrowing than would otherwise be required.

53A0EOA EAO AAAT AAEET AA AO A xi OE OEIT xEE®GxeoroBENOUsHAT AT O £

Dcronarh T O AOA OAOOAAEAA O ROdrRSGERTAEOIETIONMRY AAOEOET T h 10O xEOhG
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parodists over their victims, and no workable presumption for pareduld take account of the fact that
parody often shades into satire when society is lampooned through its creative artifacts, or that a work may
contain both parodic and nonparodic elements. Accordingly, parody, like any other use, has to work its way
through the relevant factors, and be judged case by case, in light of the ends of the copyright law.

13y (AOAnR OEA $EOOOEAO #1 600 EAI Ah AT A OEA #1600 1 £
contains parody, commenting on and criticizing the onigl work, whatever it may have to say about society

AO 1 AOGCA8 ' O OEA $EOOCOEAO #1 OO0 OAiI AOEAAh OEA x1 OAO 1
ONOGEAEI U AACAT AOAOGr Ay ETOT A DI AU 11 gin€AOfhatltOOAODOEC
AAOEOEOAT U AAIT1 OO0OAOr Ay EI x AT AT A AT A AAT Al OEA |/ OA
AAT T xh AAIT A O OEA OAI A AT 1 A1 OOEiTh OEAO OEA -w |, EOA
AOAAA 1T OECET Ad that sAxuak coty@ss wikhindr@less streetwalkers is not necessarily the stuff

of romance and is not necessarily without its consequences. The singers (there are several) have the same
thing on their minds as did the lonely man with the nasal voice, b OA OEAOA EO 11 EET O 1
'] OET 6CE OEA | AET OEOU AAIT x EAA AEAEAEEAOI OU AEOAAOIE
assumed for purposes of its opinion that there was some.

A
T

[14) We have less difficulty in finding thatEOE AAT A1 AT AT O ET W |, EOA #0Ax860 OI ]
although having found it we will not take the further step of evaluating its quality. The threshold question

when fair use is raised in defense of parody is whether a parodic charactereasgnably be perceivetf.

Whether, going beyond that, parody is in good taste or bad does not and should not matter to fair use. As
*OOOEAA (111 A0 Agpi AET AARh OfrEYO x1 O1 A AA A AAT CAOI O
constitute themsdves final judges of the worth of [a work], outside of the narrowest and most obvious limits.

At the one extreme some works of genius would be sure to miss appreciation. Their very novelty would make

them repulsive until the public had learned the new BN CA ET xEEAE OBdskin v.AO0ET O
Donaldson Lithographing Cp188 U.S. 239, 251 (1903)

[15] While we might not assign a high rank to the parodic element here, we think it fair to say that 2 Live
#O0OAx80 O1T 1T ¢ OAAOI T A Admbheniing énithe ori§gidal ob dhitiidin i, dofsdme Al€yree. 2

Live Crew juxtaposes the romantic musings of a man whose fantasy comes true, with degrading taunts, a

bawdy demand for sex, and a sigh of relief from paternal responsibility. The later wardbe taken as a

comment on the naiveté of the original of an earlier day, as a rejection of its sentiment that ignores the

ugliness of street life and the debasement that it signifies. It is this joinder of reference and ridicule that marks

off the authod © AET EAA 1T £ PAOT AU &£O0iI i OEA 1T OEAO OUPAO 1T & Al
claim to fair use protection as transformative works.

6y 4EA #1 600 1 £ ' bPAAI Oh ET xAOAOh Ei Tl AAEAOGAT U ADOO Ol
confining its treatment of the first factor essentially to one relevant fact, the commercial nature of the use.

4EA AT OO0 OEAT ET £ AOAA OEA OECI EEEAAT AA T £ OEEO AEAA(
copyrighted material is presumptely unfair. In giving virtually dispositive weight to the commercial nature of

the parody, the Court of Appeals erred.

[17] The language of the statute makes clear that the commercial or nonprofit educational purpose of a work

is only one element of thédEEOOO AAAOT O AT NOEOU EIT 01 EOO pPOOPI OA AT A

16 The only further judgment, indeed, that a court may pass on a work goes to an assessment of whether the parodic
element is slight or great, and the copying small or exiee in relation to the parodic element, for a work with slight
parodic element and extensive copying will be more likely to merely supersede the objects of the original.
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B

[18y 4EA OAAITA OOAOOOI OU AEAAOT GBAO7T@HOEAS 1 AMAOOIOA Eim OEMA TA
some works are closer to the core of intended copyright protection than otheith the consequence that

fair use is more difficult to establish when the former works are copiéd agree with both the District Court

AT A OEA #1000 1T £ ' pbAAT O OEAO OEA / OAEOIT 1 OECETAI 60
thecoA T £ OEA AT PUOECEOS8 O POI OAAOEOA POODPT OAO8 4EEO AAI
to help much in separating the fair use sheep from the infringing goats in a parody case, since parodies almost
invariably copy publicly known, exgssive works.

C

19y 4EA OEEOA EAAOI O AOEO xEAOEAO OOEA Aii 616 AT A 0OF¢
Ai PUOECEOAA xifI73)86 AAGKR | ADOAI OEIT 0606010 0i OEA b
justification for the particularcopying done, and the enquiry will harken back to the first of the statutory

factors, for, as in prior cases, we recognize that the extent of permissible copying varies with the purpose and
character of the use. The facts bearing on this factor will atsuitto address the fourth, by revealing the

degree to which the parody may serve as a market substitute for the original or potentially licensed
derivatives3 8

[20y 8 ¥+ 4YEEO AEAAOT O AAI T O &£ O OET OCEO 1 1Tubthdirpualty AAT OO
AT A EIi b1 OOAT AAh O1188 r7YEAOEAO A OOAOOAT OEAI bl OOET
copyrighted work is a relevant question, for it may reveal a dearth of transformative character or purpose

under the first factor, oa greater likelihood of market harm under the fourth; a work composed primarily of

an original, particularly its heart, with little added or changed, is more likely to be a merely superseding use,

fulfilling demand for the original.

Ry 88 DPDADOAUOO A AEZAZZEAOI O AAOGA8 O0OAOT AUudO EOITOh TO |
recognizable allusion to its object through distorted imitation. Its art lies in the tension between a known

original and its parodic twin. When parody takdmaat a particular original work, the parody must be able to

conjure up at least enough of that original to make the object of its critical wit recognizable. What makes for

OEEO OAAT ¢TI EOEIT EO NOI OAOCET T 1 £ OEsAwhictie@aiddidticanO | 1T 00
be sure the audience will know. Once enough has been taken to assure identification, how much more is
OAAOT T AAT A xEI1T AAPAT Anh OAUh 11 OEA A@OAT O O1 xEEAE

the original or,in contrast, the likelihood that the parody may serve as a market substitute for the original.
But using some characteristic features cannot be avoided.

22r 7A OEETE OEA #1000 T £ ' PPAAT O xAO ET OO0 AEghtE AT O1 U
IO O1T 01T A xEAT EO OOI AA w ,EOA #OAx30 OOA O1 OAAOGI T AAIT /
copied the characteristic opening bass riff (or musical phrase) of the original, and true that the words of the

first line copy the Qwison lyrics. But if quotation of the opening riff and the first line may be said to go to the

OEAAOOG 1 &# OEA 1 OECEIT Al h OEA EAAOO EO AI O1 xEAO 1100
at which parody takes aim. Copying does not bew excessive in relation to parodic purpose merely because
OEA pPi OOEIT OAEAT xAO OEA 1T OECET AI 80 EAAOO8 )& Vv , EO/

original, it is difficult to see how its parodic character would have come through.

[23 This is not, of course, to say that anyone who calls himself a parodist can skim the cream and get away
scot free. In parody, as in news reporting, context is everything, and the question of fairness asks what else
the parodist did besides go to theeart of the original. It is significant that 2 Live Crew not only copied the
first line of the original, but thereafter departed markedly from the Orbison lyrics for its own ends. 2 Live Crew

408



Chapter VIz Fair Use

not only copied the bass riff and repeated it, but also produegherwise distinctive sounds, interposing
scraper noise, overlaying the music with solos in different keys, and altering the drum beat. This is not a case,
then, where a substantial portion of the parody itself is composed of a verbatim copying of itjieair It is

not, that is, a case where the parody is so insubstantial, as compared to the copying, that the third factor must
be resolved as a matter of law against the parodists.

24y 30AZFEAA EO OI OAU EAOA OE AQvhs takdd théninecésgady, but i oA Oh  x A
that reason, we fail to see how the copying can be excessive in relation to its parodic purpose, even if the

pi OOET 1T OAEAT EO OEA 1 OEGCEI AI 860 OEAA0OO86 ! Oba&d OEA |
OELELZ EO AQAAOOEOA Ai PUET Ch AT A xA OAI AT A &I DPAOIEOD
parodic purpose and character, its transformative elements, and considerations of the potential for market
substitution sketched more fully below

D

[2sy 4EA &£ OOOE AZ£AEO OOA EAAOI O EO OOEA AEEAAO 1 A OE
AT PUOE CE GfoA@4) i fediies dourts to consider not only the extent of market harm caused by the

particular actions of the alleged infrger, but also whether unrestricted and widespread conduct of the sort

engaged in by the defendant would result in a substantially adverse impact on the potential market for the

original. The enquiry must take account not only of harm to the original then af harm to the market for

derivative works.

[26] Since fair use is an affirmative defense, its proponent would have difficulty carrying the burden of
demonstrating fair use without favorable evidence about relevant marké.

[27] No presumptionoET £AAOAT AA T £ | AOEAO EAOI 8 EO Abpbl EAAATI A Ol
AOPI EAAQCEIT & O Aiii AOAEAT DOODPI OAOG88 ¢+ 7YEAT 8 OEA O
least less certain, and market harm may not be so readily inferhedeed, as to parody pure and simple, it is

more likely that the new work will not affect the market for the original in a way cognizable under this factor,

OEAO EOh AU AAOEI C AO A OOAOOEOOOA &I OlyEetve dffererd EEO E O
market functions.

[28] We do not, of course, suggest that a parody may not harm the market at all, but when a lethal parody,
like a scathing theater review, kills demand for the original, it does not produce a harm cognizableth@der
Copyright Act. Because parody may quite legitimately aim at garroting the original, destroying it
commercially as well as artistically, the role of the courts is to distinguish between biting criticism that merely
suppresses demand and copyright infgement, which usurps it.

[29] This distinction between potentially remediable displacement and unremediable disparagement is

reflected in the rule that there is no protectible derivative market for criticism. The market for potential

derivative uses inclugs only those that creators of original works would in general develop or license others

to develop. Yet the unlikelihood that creators of imaginative works will license critical reviews or lampoons of

their own productions removes such uses fromthe viery OET T 1T &£ A bi OAT OEAI 1 EAAT OE
AgOAT &6 OEAO OEA TPETEIT AAT T x 1T AU AA OAAA O EAOA Al
711 AT ho OEA AT OO0 AOOAAs

21Even favorable evidence, without more, is no guarantee of fairness. Judge L&VAIGi OEA A @Al Bl A 'I' A EA 4
APPOTI POEAOGEIT T &£ A AT i bi OAOGSO DPOAOGEI 60T U OTETT x1 I C OE AC
oirtT¢c ATAOG 116 1T AEA OEA EEI 180 OEI Pl A AIDUEIa@dreﬁedEo@IyB 4EEOQO [/

through a sensitive balancing of interests. Market harm is a matter of degree, and the importance of this factor will vary,
not only with the amount of harm, but also with the relative strength of the showing on the other factors.
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[30] In explaining why the law recognizes no derivative market fiicet works, including parody, we have, of
course, been speaking of the later work as if it had nothing but a critical aspect. But the later work may have a
more complex character, with effects not only in the arena of criticism but also in protectibl&etsafor
derivative works, too. In that sort of case, the law looks beyond the criticism to the other elements of the
xI OEh AO EO AT AO EAOA8 w , EOA #O0Ax30 OiT¢c AiiPOEOGAO
market for rap music is a prep focus of enquiry. Evidence of substantial harm to it would weigh against a
finding of fair use, because the licensing of derivatives is an important economic incentive to the creation of
originals. Of course, the only harm to derivatives that need conags, as discussed above, is the harm of
market substitution. The fact that a parody may impair the market for derivative uses by the very
effectiveness of its critical commentary is no more relevant under copyright than the like threat to the original
market.?

[31] Although 2 Live Crew submitted uncontroverted affidavits on the question of market harm to the original,
neither they, nor Acuf2 | OAh ET 00T AOAAA AOGEAAT AA 10 AEEEAAOGEOO AA
parodic rap songonthe marAO &£ O A 111 BPAOT AUh OADP OAOOEIl-Rosd £ O/ Eh
x] O A EAOA OO0 #Z£ZET A AOGEAATAA 1T &£ A OADP |1 AOEAO EiI OEA O
00OAOOU 711 AT 6 AT A ATT OEAO OAD @i@iive Eher®wadpevidense thaE AAT OA
A bl OAT OEA1 OADP 1 AOEAO xAO EAOIAA ET AT U xAU AU v
#0OAx860 PAOT AU OI T A AO PAOO T &# A AT11AAOCETT T &£ OADP OI11
A OAPp OAOOEIT 1T &£ OEA 1T OECET Al h AEOEAO T &£ OGEA 1 OOEA Al
doubtless be plugged on remaBd3

APPENDIX A TO OPINION OF THE COURT APPENDIX B TO OPINION OF THE COURT

O/ Eh 0OAOOU 711 AT & AWOOOAOOU 711 AT 6 AO 2AAT OAAA AU

William Dees 00AOOU xi 1T AT xAT EET & Al x1 OEA
Pretty Woman, walkig down the street, Pretty woman girl you look sseweet

Pretty Woman, the kind | like to meet, Pretty woman you bring me down to that knee

00AOGOU 7ii Al h ) Ai1 8 (Prettywomanyou make me wanna beg please

the truth, Oh, pretty woman

No one could look as good as you Big hairy woman you need to shave that stuff

Mercy "EG EAEOU xTTAT UI G ETTx ) AA
00AOGOU 711 ATR x11T86 "EC EAEOU xI11 Al All OEAO EAEO
00AOGOU 7ii AT h ) Ai O O#AOOA TUHEOA 10ATECOET ) O6

Pretty Woman, that youook lovely as can be Big hairy woman

Are you lonely just like me? "Al A EAAAARAA xi i Al CEOI Ui OO E
Pretty Woman, stop a while, Bald headed woman you got a teeny weeny afro

Pretty Woman, talk a while, Bald headed woman you know your hair could look nice

Pretty Woman give your smile to me Bald headed woman first you got to roll it with rice

Pretty Woman, yeah, yeah, yeah Bald headed woman here, lete get this hunk of biz forya

Pretty Woman, look my way, 9A EIIT x xEAO )6l OAUEI ¢ UI O |

00AOOU 711 AT h OAU U (Ohbaldheaded woman

6#A0O0A )) @IAIAAO @A LOG U Big hairy woman come on in

Come to me baby, Be mine tonight 'TA AT18680 A& OCAO ui 60 AAT A EA
00AOOU 711 AT h AT 1806 >Heyprettywoman letthe boys

00AOGOU 71T AT R ATT8O6 (Jumpin o S
00AOOU 711 AT R ATT18686 »4xI OEI EI 6 x11 Al QighO | ul O EI I
Hey, O.K. 4x] OEIET S xI 1T AT Ui B8O 1006 xE
) £ OEAOG8O OEA xAU EO4xI OEiEIGS xIi1 Al OEAO OAEAO A

24 In some cases it may be difficult to determine whence the harm flows. In such cases, the other fair use factors may
provide some indicia of the likely source of the harm. A work whose overriding purpose and character is parodic and
whose borrowing is slight irefation to its parody will be far less likely to cause cognizable harm than a work with little
parodic content and much copying.
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)y COAOGO )il c¢i 11 Ei4axi OEIET S xIT 1T AT 1Tix ) ETTx O
AEAOABT 1T AAtbdtiwkiti OOT x / Eh OxT OEI ET8 x11 Al
What do | see Oh pretty woman

Is she walking back to me?
OAAER OEAB8O xAl EEI C /
Oh, Pretty Woman.

KENNEDY J. concurring 8

[32] The fair use factors thuginforce the importance of keeping the definition of parody within proper limits.

More than arguable parodic content should be required to deem a wbelgharody a fair use. Fair use is an

affirmative defense, so doubts about whether a given use is faaukl not be resolved in favor of the self

proclaimed parodist. We should not make it easy for musicians to exploit existing works and then later claim

that their rendition was a valuable commentary on the original. Almost any revamped modern version of a

AAT E1T EAO AT 1 DPI OEOGEIT AAT AA AT T OO0OOAA AOG A OAITI 1 AT C
difference in style and because it will be amusing to hear how the old tune sounds in the new genre. Just the

OEI OCEO 1T £ A OAD OAQOEDPEITIE ' AAOCERAEAT 8 OAAEEORE AAOOGG |
smile. If we allow any weak transformation to qualify as parody, however, we weaken the protection of
copyright. And underprotection of copyright disserves the goals of copyright just as much asrotespon,

by reducing the financial incentive to cre&e3

NOTES

1. Following the Supreme Codrtdecision, AcuffRose Music, Inc., and 2 Live Crew settled the suit. Acuff
Rose dismissed its lawsuit, in exchange for 2 Live Crew agreeing to pay someprbtieeds of the sales of
their song to AcuffRose AcuffRose Settles Suit with Rap GrpOpMMERCIAIAPPEAL atAl4, June 5, 1996.

2. As a matter of copyright policy, why migptairodies beconsideredfair use?Can you reconcile fair use for
parodies with the rights of copyright owners to prepare derivative works?

3. After readingCampbelldo you have a different sense whether any particular factor is more important than
others to a conclusion of fair use? df & all contexts or only in the specific on at issue here?

4.6 AOU ET £ OAT OEAIT 1Camphelivds addrvér® al GevidaktidleEaD Fair lise Hy Uudge

Pierre Levalof the U.S. Court of Appeals for the Second Circi8eePierre N. LevalToward a Fair Use

Standard 103HARV. L. REv. 1105(1990).In the article,Judge Levalargued for Qransformativenes$ as a

touchstone in fair use analysi€an you think of the ways in which, in the context of the fair use analysis, a

defAT AAT 680 x1 OE 1 AU AA OAEA OI OOOAT O&FI Oi 6 A Dl AET OE/
value?

5(1 x AAT A AiI 60O AAAEAA xEAOEAO Oi i1 AGEETC EO A DAOI /
intent? Or how consumers receive theA £AT AAT 06 0 OO0OAe /dherA@®AOO 1T PET ET T Oe

In that regard, considea case brought by photographer Annie Leibovitz against Paramount Pictures,
distributor of the filmNaked Gun 33: The Final Insulteibovitz had phobgraphed a pregnant, nudBemi
Moore for thecover ofthe August 1991 issue danity Faimagazine as shown ifrigure @. The photograph
attracted a significant amount of public attentiorand that issue became a tegeller forVanity Fairln 1993,
Paramount Pictureseleased a prorational poster for its upcoming filmelease, with star Leslie E A1 fadkl 8 O
superimposed on the body of a nude, pregnant model posed in the same position as kubrhe tagline

03 OA OE&Sshewh iFiylie 2.
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VNIl 5,

More
[)

0

Moore

by Nancy Colins i
BARKES COUECTON

Jobn Richardsoa

and arid D'Arey

s v ‘

by Stephen ™

Figure92d,
Final Insul(nght)

Leibovitz sued Paramount Pictures for copyright infringement. The district court granted summary judgment
to Paramount, on the ground hO E OO OOA xAO AEZAEO8 4EA 3AATT A #EOAOQEC
OOl ETCc8 )1 EETAET C O0OAOAI T O1 680 DI OOAO 061 AA A PAOI AU
ol AETT1 Uh OEA AA AAAO Oi i1 AGEEIT C TAx AT A NOAI EZEEAC
OAT 1T 1T A1 6066 11 OEA 1T OECEIT Al EO A Oii AxEAO Al1 OAO N
contrasts so strikingly with the serious expression on the face of Moore, the ad may reasonably
be perceived as commenting on the seriousness, even the puster#s) of the original. The
contrast achieves the effect of ridicule that the Court recogni@adripbellwould serve as a

OOEFEAEAT O OAT i i AT 66 O1 OEDP OEA EEOOO EAAOI O EI A

In saying this, however, we have some concern about the ease with which every purported

parodist could win on the first factor simply by pointing out some feature thetst® with

OEA T OECET Al 8 "AEI C AEEEAOAT O &EOI I AT 1T OECET AT A
Nevertheless, the ad is not merely different; it differs in a way that may reasonably be

perceived as commenting, through ridicule, on what a vievgdat reasonably think is the

undue seimportance conveyed by the subject of the Leibovitz photograph. A photographer

posing a well known actress in a manner thds to mind a well known painting must expect,

or at least tolerate, a parodstO  And riicule O E

Apart from ridiculing pretentiousness, the ad might also be reasonably perceived as interpreting

the Leibovitz photograph to extol the beauty of the pregnant female body, and, rather

unchivalrously, to express disagreement with this messhgeDistrict Court thought such a

ATTTATO xAO OAAOGITAAT U O1 AA PAOAARAEOAA mEOI T OEA |
beautiful woman taking great pride in the majesty of her pregnant body ... [and] a ridiculous

image of a smirkingpolishlooking®@A CT AT O | AT 86

Leibovitz v. Paramount Pictures Corp., 137 F.3d, 10915 (2d Cir. 1996)In light of this case, how do you
AOGAT OGAGA * OOOEAA + A1 1 Adampb@rodciriercd taitmigh EeRo0 Ba8yQlcRimET EEO
ex postthat the use 6 a copyrighted work is a parody?

412



Chapter Viz Fair Use

6. After readingCampbell how would you distinguish a parody from a satire for purposes of evaluating fair
use?

Consider thefollowing case broughtagainst publishing company Houghton Mifflin Cby the copyright

owners ofGone with the Windone of thex T O ibdsBsélling books and which tells thiéctional story of

3 AAOI A Gdne $pdiledidaudhter of a wealthy Southern plantation owmevho tries to escape poverty

following the American Civil WarAlice Randallwrote a book tittedThe Wind Done Gopa fictional work

based onGone with the Windin the book, Randakppropriates characters, plots, and major scenes from

Gone with the Wintb tell an alternative account dBone with the Wirl® OOT OU &£O0T i OEA Dl ET C
1 £ I 8(AOASO AIAOBDA ANDRODAAO 1T £ [, &(shaw® AvboOradEAOAEBDS AT A
childhood nurse

In defense of the lawsuit, Rand&lll AEI AA OOEAO E A GGoreliwithAhe Wisdd QA ARRHEEGRRNEG A

slavery and the Civil AO AOA ' i AOEAAT 31 OOE86 301 606060 " AT E 08 (

i XXOE #EO8 WodoXxg8 4EA %l AOAT O parotyeratfettta®a satteA OAAOAOEUAA

[T]he parodic character ofje Wind Done Gorjes clear. The Wind Done Gorjeis not a

general commentary upon the CiWdarera American South, but a specific criticism of and
rejoinder to the depiction of slavery and thati@nships between blacks and whitesGorje

with the Wind. The fact that Randall chose to convey her criticism@aofe] with the Win{l

through a work of fiction, which she contends is a more powerful vehicle for her message than a
scholarly article, @es not, in and of itself, deprivEhg Wind Done Gorjeof fairuse
protection.

A ot B parwdy Dut cpbedn B oySoh) poprraist by 1 JeaSere oo

SRR RN

o

L A
v e o

r — .:_'\

Figure93: book covers foGone with the Win@left) andThe Wind Done Goiieght)

HANDAL

After its analysis of the four statutory factorshe& court wenton to concludethat the defendants were
OAT OEOI HOADTA AMEAEORB 6
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$1 Ui O OEETE 2ATAATI 160 xT OE EO iI1 OA Grshoffomad&tAcOAl U A A
on the Mitchell novethat does notridicule, as parody and satire @dNotice how Hughton Mifflin described

2AT AAT 180 AT 1T E idFAgurEdo ADI AA\@hpuu@eulfalsitadid so? Should it matter to

a determination of fair use whether a work is categorized as a parody or a satire? We will consider the
guestion agairater in this section in the context &lanch v. Koon#167 F.3d 244 (2d Cir. 2006).

7. After readingCampbell you might think that fair use is asserted as a defense frequently in infringement
cases involving music. In an empirical study, Edward Lee finds that outside the context of parody, no court
decision has recognizefir use of @1 A E inGsiEabsedk@a deEA T A Mmlsbd @ork. Edward Ledair

Use Avoidance in Music Case8B.C.L. Rev. 1874 (2018)Moreover, Lee finds thatvery fewof the many
infringement cases about music even consider fair usee posits that both musicians and courts are likely
avoiding the defense of fair use in this contagt make it easier to settle on song credits and royalties
pursue instead a defense of not having copied protectable matedal to coincide with msic industry
norms and practicesThis avoidance of fair use by litigants means that courts do not have much precedent on
which to rely on deciding neparody fair use music cases.

As you read the next case, consider the purpose for which and the thiaydefendant is using the
Dl AET OEEASO x1 OEO AT A EIl x OEAO 1T OCEO O AEEA

Bill Graham Archives v. Dorling Kindersley Limited
448 F.3d 605 (2d Cir. 2006)

RESTANI, J8

[1] In October of 2003, DK [(Doring Kindersley)] publiskrdteful Dead: The lllustrated Trip collaboration

with Grateful Dead Productions, intended as a cultural history of the Grateful Dead. The resultingag80

coffee table book tells the storyfdhe Grateful Dead along a timeline running continuously through the book,
AEOTTTI1TCEAATTU ATTAETETC 1T OAO woood EIi ACAO OADPOAOAIT
explanatory text. A typical page of the book features a collage of images, text,graphic art designed to
simultaneously capture the eye and inform the reader. Plaintiff BGA [(Bill Graham Archives)] claims to own

the copyright to seven images displayedlilustrated Tripx EEAE $+ OADPOT AOAAA xEOQOEI OO

[2] Initially, DK sought permission from BGA to reproduce the images. In May of 2003, the CEO of Grateful
Dead Productions sent a letter to BGA seeking permission for DK to publish the images. BGA responded by

offering permission in exchange for Grateful Dead ProductonsC OAT & 1T £ PAOI EOOGET T O1T
$630 100 1T &£ AIT1TAROO &1 OACA ET "'180 AOAEEOAO8 . Ag@gO
license agreement, but the parties disagreed as to an appropriate license fee. Nevertheless, DK proceeded

with publication oflllustrated Tripwithout entering a license fee agreement with BGA. Specifically, DK

OAPOI AOAAA OAOAT AOOEOOEA EIi AGAO 1T OEGCET A1 U AAPEAOAA

images are displayed in significantly reduckdm and are accompanied by captions describing the concerts

they represent.

Fr QY 7EAT $+ OA£EDOApubliéiion licehdeGee demhandisd BAA Tfil@dsuit for copyright
ET £20E1 CAil A1 06838

[4] In this case, the district court concluded that the baldnc T £ AAEO OOA EAAOD
ACOAA xEOE OEA AEOOOEAO AiI 6006 OEAO $+80 OOA 1T &£ OEA Al
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FOREWORD BY ROBERT HUNTER
(£

PRODUCED IN COLLRBORATION WITH GRATEFUL DCRD PRODECTIONS

Figure94: Dorling Kindersleypook coverfor Grateful Dead: The lllustrated Trip

I. Purpose andCharacter of Use

Y 7A AEOOO AAAOAOO OOEA bDpOOPI OA AT A AEAOAAOGAO 1T & OE
T AOOOA T O EO A1 O 1T11D0OT £ABOPAAOAAOETI OAI EPDOOOAROB8OT X6
the first factor s EA  OOOAT O&I Oi ACEOAS 1 AOOOA 1T &£ OEA x1 OE8 4EA
supersedes the objects of the original creation, or instead adds something new, with a further purpose or
different character, altering the first with new expression, maamior message.

[6] Here, the district court determined thdtlustrated Trigs a biographical work, and the original images are

TT0h AT A OEAOAAEI OA AAAT OAAA A 000IT ¢ DPOAOOI POEITT EI
concluded that$ + 8 O OOA 1T &£ Ei ACAO bPI AAAA ET AEOITTI1TCEAAI 10
from the mere expressive use of images on concert posters or tickets. Because the works are displayed to
commemorate historic events, arranged in a creative faghiand displayed in significantly reduced form, the

district court held that the first fair use factor weighs heavily in favor of DK.

v ' DPAI 1 AT O AEAI T AT CAO OEA AEOOOEAO AT 00060 0O0O0IT C
nature of lllustrated Trip.Appellant argues that based on this purported error the district court failed to

AgAl ET A $+80 E Obheacamithentages. MdEo@r, Appedant@@ues that as a matter of

law merely placing poster images along a timeline is not a transformative use. Appellant asserts that each
reproduced image should have been accompanied by comment or criticism retat#ie artistic nature of

the image.

BY 7A AEOACOAA xEOE ! DPAI 1 AT 0860 1 EIi EOAA EI OAOPOAOAOE
AT 000 OEAO $+60 AAOOAI OOCA 1T &£ AAAE EIi AGCA EO OOAT OA&l C
Preliminarily, we recognize, as the district court did, thilistrated Trigs a biographical work documenting
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the 30year history of the Grateful Dead. While there are no categories of presumptively fair use, courts have
frequently afforded fair use ptection to the use of copyrighted material in biographies, recognizing such
works as forms of historic scholarship, criticism, and comment that require incorporation of original source
material for optimum treatment of their subjects. No less a recognit@frbiographical value is warranted in

this case simply because the subject made a mark in pop culture rather than some other area of human
endeavor.

Figure95: Bill Graham Grateful Deazbncert poster (top), and use of it oring Kindersleyook (tottom)
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Figure96: B|II Graham Grateful Deazbncert poster (top), and use of it Doring Kmdersle;book (bottom)

oy )1 OEA ET OOAT O AAOAR $+80 POODPI OA EI OOEI ¢ OEA Ai
$AAA EO DI AETT U AEAZAOAT O &OiI i OEA 1T OEGCET Al DHOODI OA
images fulfilled the dual purposes oftitic expression and promotion. The posters were apparently widely
distributed to generate public interest in the Grateful Dead and to convey information to a large number

DAI DI A AAT OO OEA AAT A80O & OOEAT I ET ¢ rdgésiad Qisiodal ) 1 A
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artifacts to document and represent the actual occurrence of Grateful Dead concert events featured on
lustrated Tri@ timeline.

oy )i Oi i A ET OOAT AAOh EO EO OAAAEI U Anbder&i&itirg ofOEAO $ +
the biographical text. In other instances, the link between image and text is less obvious; nevertheless, the
images still serve as historical artifacts graphically representing the fact of significant Grateful Dead concert

events selectedby the lllustrated Tri@@ AOOET O &£ O ET Al OOET 1T E1T OEA AITTEGSC
OUPAO T &£ OOAO &OI £EI11T $+860 OOAT O&F Oi AdCBIskated DripD 1 OA T £
purpose separate and distinct from the origireattistic and promotional purpose for which the images were

AOAAOGAA8 )1 0OO0inh AAAAOOA $+860 OOA 1T &£ OEA AEODOOAA E

referencing commentary and when standing alone, we agree with the district court that DK wasgquaited
to discuss the artistic merits of the images to satisfy this first factor of fair use analysis.

[11] This conclusion is strengthened by the manner in which DK displayed the images. First, DK significantly
reduced the size of the reproductions. Whthe small size is sufficient to permit readers to recognize the
historical significance of the posters, it is inadequate to offer more than a glimpse of their expressive value. In
short, DK used the minimal image size necessary to accomplish its tnanafive purpose.

[12] Second, DK minimized the expressive value of the reproduced images by combining them with a
prominent timeline, textual material, and original graphical artwork, to create a collage of text and images on

each page of the book. To filmer this collage effect, the images are displayed at angles and the original
COAPEEAAT AOOxiI OE EO AAOGECI AA O1 Al AT A xEOE OEA Ei AcC!
at issue are employed only to enrich the presentation of the cultinatory of the Grateful Dead, not to

exploit copyrighted artwork for commercial gain.

[13y 4EEOAh "' 180 Ei ACAO Al 1 O00HG®E@A TrijThe dxterh foTwBidhN O AT OE A
unlicensed material is used in the challenged work can be d fact ET  AAOAOI ET ET ¢ xEAOEAO
I £ 1T OECET Al 1 AOAOEATI O EAO AAAT OOZEZZEAEAT Ol U OOAT O&I O

against considering the percentage the allegedly infringing work comprises of the copyrighted iwvork

conductingthird-factor FAEO OOA AT A1 UOEO 88 7A AEIT A Gistiadtorfaift NOEOU |
use analysis.

[14] In the instant case, the book is 480 pages long, while the BGA images appear on only seven pages.
Although the origin posters range in size from i@ 1jo more than 1@k 27nihe largest reproduction of a

BGA image irllustrated Trigs less than 8x 4 ¥2njess than 1/20 the size of the original. And M@ABimage

takes up more than oneighth of a page in a bookrés given more prominence than any other image on the
page. In total, the images account for less than diflh of one percent of the book. This stands in stark
contrast to8 wholesale takings3 , and we are aware of no case where such an insignificaimgakas found

to be an unfair use of original materials.

[15] Finally, as to this first factor, we briefly address the commercial naturdlusftrated TripEven though

lllustrated Tripis a commercial venture, we recognize that nearly all of the illdsteauses listed in the

preamble paragraph og107are generally conducted for profit. Moreover, the crux of the profit/nonprofit

distinction is not whether the sole motive of the use is monetary gain but whether the user stands to profit

from exploitation of the copyrighted material without paying the stomary price. Herelllustrated Tripdoes

TT0 AoPITEO OEA OOA T &£ "'180 Ei ACAO AO OOAE & O AT
images in its commercial advertising or in any other way to promote the sale of the bihadtrated Tip

i AGATU OOAO PEAOOOAO AT A OA@O O1 AAOAOEAA OEA T EEA I
incidental to the commercial biographical value of the book.
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[16] Accordingly, we conclude that the first fair use factor weighs in favorof DAAAAOOA $+80 OOA
Ei ACAO EO OOAT O&I Oi ACEOGAT U AEAZAZAOAT O &EOI I OEA Ei AcCAO
Agpil TEO OEA Ei ACAOS6 APPOAOOEOA OAI OA & O ATi i1 AOAEAT (

1. Nature of the Copyrighted Work8

[17] The district court det¢rmined that the second factor weighs against DK because the images are creative
artworks, which are traditionally the core of intended copyright protection. Nevertheless, the court limited
the weight it placed on this factor because the posters have hmehlished extensively. Appellant agrees that
the district court properly weighed the second factor against DK, although it questions the lesser protection
given to published works. Appellees counter that because the images are mixed factual and creatkge wo
and have been long and extensively published, the second factor tilts toward fair use.

[18] We agree with the district court that the creative nature of artistic images typically weighs in favor of the

copyright holder. We recognize, however, that tsecond factor may be of limited usefulness where the
AOAAOGEOA xT OE T &£ AOO EO AAEI ¢ OOAA &£ O A OOAT O& 0Oi AO
work was being used for the same decorative purpose as the original. Here, we concludekihiatuding

"*180 EIiACAO &£ O OEA OOA1T O& Oi AGEOGA DHPOODPTI OA T &£ ATE
Y11 OOOOAOAA 40EDP8 ! AAT OAET ciuh xA ETT A OEAO AOGAT OEI
concern of copyright protection, the send factor has limited weight in our analysis because the purpose of

$+60 OOA xAO OI AiI PEAOEUA OEA Ei ACAOS6 EEOOI OEAAI OAOE
Ill. Amount and Substantiality of the Portion Used8

[19) The district court determined that even though the images are reproduced in their entirety, the third fair
use factor weighs in favor of DK because the images are displayed in reduced size and scattered among many
other images and texts. In faulting thionclusion, Appellant contends that the amount used is substantial
because the images are copied in their entirety. Neither our court nor any of our sister circuits has ever ruled
that the copying of an entire wortavorsfair use. At the same time, howey, courts have concluded that such
copying does not necessarily weigh against fair use because copying the entirety of a work is sometimes
necessary to make a fair use of the image. Adopting this reasoning, we conclude that theatttiod inquiry

must take into account that the extent of permissible copying varies with the purpose and character of the
use.

[0y (AOAh $+ OOAA "'180 EIi AcCAO AAAAOOA OEA bl O00AOO
document Grateful Dead concert events and providevisual context for the accompanying text. To

accomplish this use, DK displayed reduced versions of the original images and intermingled these visuals with

text and original graphic art. As a consequence, even though the copyrighted images are coytrerin

entirety, the visual impact of their artistic expression is significantly limited because of their reduced size. We

AT 1Al OAA OEAO OOAE OOA AU $+ EO OAEITOAA O AEOOOEAO
OADPOT AGAOGET T O inith&Er éntirdtyddidplaget theCriirimal image size and quality necessary to

AT OO0OA OEA OAAAAOGO OAAT GIi EOEIT 1T &# OEA EIi ACAO AO E
Accordingly, the third fair use factor does not weigh against fair use.

IV. Effect of the Use upon the Market for or Value of the Origin

Ry )1 OEA ET OOAT 6 AAOAh OEA DPAOOEAO ACOAA OEAO $+860
OEA OAIT A T &£ OEA DBI OOAO Ei ACAO8 )1 QOO DOA "I'TNIBED @I OF
develop a derivative market. Appellant argues that DK interfered with the market for licensing its images for

use in books. Appellant contends that there is an established market for licensing its images and it suffered

both theloss of royalty revenue directly from DK and the opportunity to obtain royalties from others.

419



Chapter VIz Fair Use

[22] It is indisputable that, as a general matter, a copyright holder is entitled to demand a royalty for licensing

others to use its copyrighted work, and thtte impact on potential licensing revenues is a proper subject for
consideration in assessing the fourth factor. We have noted, however, that were a court automatically to
conclude in every case that potential licensing revenues were impermissibly impsiingaly because the

secondary user did not pay a fee for the right to engage in the use, the fourth fair use factor alvalgs

AAOT O OEA AT PDPUOEGEO EIT 1T AARAO8 ' AAT OAET ci Uh xA AT 110 &
did notpayafeefot ' ' 60 AT DPUOEGCEOAA Ei ACAOB8

[23] Instead, we look at the impact on potential licensing revenues for traditional, reasonable, or likely to be
developed markets. In order to establish a traditional license market, Appellant points to the fees paid to
other copyright owners for the reproduction of their images litustrated TripMoreover, Appellant asserts

that it established a market for licensing its images, and in this case expressed a willingness to license images
to DK. Neither of these arguments showspairment to a traditional, as opposed to a transformative market.

24y 8 +7YA EIT A OEAO $+80 OOA T &£ "'180 Ei ACAO EO OOA
purpose. In a case such as this, a copyright holder cannot prevent others fraenirenfair use markets

merely by developing or licensing a market for parody, news reporting, educational or other transformative

uses of its own creative work. Copyright owners may not preempt exploitation of transformative markets.

-1 OAT OAOhR silirpradsitoFpayHideitdé fees for reproduction of images does not establish that the

PDOAIl EOEAO T AU 110h ET OEA Al OAOT AGEOGAR 1 AEA EAEO 004
within a transformative market, BGA does not suffer markarim due to the loss of license fées3

25y /1 AAT AT AAh xA AT 1Al OAAh AO OEA AEOOOEAO Al 600 AE,

NOTE

1.Recalthe AAOA AEOAOOOAA EI #EADOAD K thegeddeer a heShield O OAO
television series sued the publisherTfie Seinfeld Aptitude Test book filled with trivia questions about the

series Unlike Bill Graham Achives the Second Circuiheld that the defendants infringedDEA D1 AET OE A
copyrights and did not qualify for a fair use defen€astle Rock Entiy Inc. v. Carol Pufj Grp., Inc., 150 F.3d

132 (2d Cir. 199.4 EA AT 00O AEA 11 06 AAA kaidh thatEHe SdnfeldEAptidide TSOS AEA
was a referencer criticalwork. In analyzing the first fair use factor, it stated:

Any transformative purpose possessed by The $Ad@ feinfeld Aptitude Tejt is slight to

nonexistent. We reject the argument that The SAT was created to eSedafieldviewers or

Ol AOEOEAEUARh OA@DIi Olseidfeld 04 E Opudhise &selidedcédl | AT O ODIT |
definitively by the statements of the b@kreators iad by the book itself, is to repackage

Seinfeldto entertainSeinfeldO E A x A O O & batkEcBverariakes$ no mention of exposing

Seinfeldto its readers, for example, as a pitiably vacuous reflection of a puerile and pervasive

television culture, but ratte OOCAO 31 4 OAAAAOO O O1i AT OEEO Al
episode $einfeldr A OA OET C O8 & author] dégebedahie Aivia3qlizibook not as a

commentary or &einfeldresearch tool, but a&1 A ££&1 O 03 AH T sABDAMIEDIO O A

ATTE ZAOEET 18060 &ETAI 1T UR AOAT OEAxXxETC 4EA 314 EI O
scant reason to conclude that this trivia quiz book seeks to educate, criticize, parody, comment,

report upon, or resear8einfeld or otherwise serve a transhative purpose. The book does

not contain commentary or analysis ab8einfeld nor does it suggest how The SAT can be

used to researcBeinfeld rather, the book simplyipOAO OOEOEA kO OET 1 08 4EA
purpose, theraire, is not to exposseinfdd® O1 T OEET CT A O G&dinkeld EOIOO801T OAOEA
DAOOEIT 1T A&l O OE SeinfeltHasletetaiedintditite @edlm 6f ipratértable creative

expression.
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10 O OEA &I OOOE AEAEO OOA EAAOI Oh @iteidm, 8cAofaishipAnewsE OA OE O
reporting, or other transformative uses, The SAT substitutes for a derivative market that a television program

Al DUOECEO 1 x1T A0 OOAE AO #AOOI A 21 AE x1 Oldéat B5.1s CAT AOAI
Castle Rokreconcilable withBill Graham Archivesn this fron®?

Over the years, there have been prominent infringement cases about whethatisualartist can use
POAAGEOOEI ¢ AOOxT OE EOI | Adpprépiiak ® | ATh@éod CiuicdeddiéA ET O«
animportant case in this area iRogers v. Koon860 F.2d 301 (2d CiQ92). In that casephotographer Art

Rogers sued artist Jeff Koons for copyright infringemefwonshad created hisculptOA O3 OOET ¢ 1T £ 00
based orRogesd B E | O3 00GopABRERIBh(KIbons claimed to have purchasiedthe form ofa notecardin

A OOAOU AT rist AEGEAAE AN ABG AQ ROEG D 8E T OT COADE dhowAinFigire . 086 OAODI E

Figure97d, ! OO 21 CAHDDOODGOADEADGI DQh Al A *shlgide (boitdm) O O3 OOET
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+I 110 AOAAOAA O300EIC T &£ 0O0PPEAOGS AO I 1BanalitysShdvx AT OU

o}
4EA B3AATTA #EOAOEO OAAT 61 OAA +11108 O1 AAOOOAT AET C T A&

(A AAT EAOGAA r 27 CAOO&ommEnplére gndambiliry ThdriotecArA wad U D E A A |

also similar to other images of people holding animals that Koons had collected. Thus, he

viewed the picture as part of the mass cut@eO A OOET C E1 -cOrisdlousAessiof AAOEOA 00
people regardless of whdttO OEA AAOA EAA AAOOAT T U AOGAO AAAT OAA

AO

p2

fr+1 710y CAOA EEO AOOEOAT O 1TTA 1T/&£ 21 cAOOGs 11 0OA
guide the creation of a threimensional sculptural piece from the {shimensional

photograph, Koons coni EAAOAA A @OAIl[shusi® M Wsited E GnEe alveek 8

during the period the piece was being carved by the workers and gave them written

ET OOOOAOQEI T 08 )1 EEO ODPOI AOAOGEIT 11 0A06Gs +1110 O
faithfully in the 4 O1 POOOA 8 8

Three of the four copies Koons ad OT 1 A A O A OI OAl 1T £ rQaé¢hoodsg +1 11
claim of infringement by asserting fair use. In particular, he maintained that his sculpture is a protected
parody or satire. Aexplained by the Second Circuit, Koons argued that

EEO OAOI DbOOOA EO A OAOEOA 10 PAOI AU 1T &£ O01 AEAOU AC
social criticism and asserts to support that proposition that he belongs to the school of

American aists who believe the mass production of commodities and media images has

caused a deterioration in the quality of society, and this artistic tradition of which he is a

member proposes through incorporating these images into works of art to commeiy critical

both on the incorporated object and the political and economic system that created it. These

themes, Koons states, draw upon the artistic movements of Cubism and Dadaism, with

particular influence attributed to Marcel Duchamp, who in 1913 becamsttt@ificorporate

manufactured objects (readymades) into a work of art, directly influencingiodnand the

work of other contemporary American artists.

[T]he copied work must be, at least in part, an object of the parody, otherwise there would be
no needa conjure up the original work.

We think this is a necessary rule, as were it otherwise there would be no real limitation on the
copies use banothe® copyrighted work to make a statement on some aspect of society at
large. If an infringement of copyrightable expression could be justified as fair use solely on the
basis of the infring@ claim to a higher or different artistic uséthout irsuring public
awareness of the original werkthere would be no practicable boundary to the fair use defense.
Koongclaim that his infringement of Rog@rk is fair use solely because he is acting within

an artistic tradition of commenting upon the comnplace tH O AAT 11 O AA AAAADOAA8 4
function is to insure that credit is given where credit is due. By requiring that the copied work be
an object of the parody, we merely insist that the audience be aware that underlying the parody
there is an aginal and separate expression, attributable to a different artist. This awareness
may come from the fact that the copied work is publicly known or because its existence is in
some manner acknowledged by the parodist in connection with the parody. Of whilese

our view of this matter does not necessarily prevent Baxm®ssion, although it may, it does
recognize that any such exploitation must at least entail paying the customary price.
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The problem in the instant case is that even giverQlsaOOET ¢ T £ 0OPPEAOGS EO A Of
i £ 1600 | ACAOEAI EOOEA Oi AEAOUh EO EO AEAEZEAOI O OI
itself. We conclude therefore that this first factor of the fair use doctrine cuts against a finding

of fair use. Té circumstances of this case indicate that K@uosying of the photograph

00 O b B HidrdBconstitute a parody of the original work.

The court proceeded to find thd&oons was not entitled to a fair use defensetlas other three statutory fair
use fctors also weighed against Koans

This decision causesome observerso think that creators of appropriation art would rarely be able to assert
fair use as a successful defense unless the appropriated art was itsekneelh. E.g, Willajeanne F. McLean,
111860 .10 &AEO ET ! 00 Al A TRAgéerdv. Koons,IBre&OK IAREY. STERIIRAEO 50/

Consider whether that view was and remains correct as you read this subsequent case in the Se
Circuit on appropriation art (again, with defendant Koons). Also, can you reconcile the following c
with Roger®

AndreaBlanchv. JeffKoons
467 F.3d 244 (2d Cir. 2006)

SACK J.:

f XY 4EEO APDPAAI DBOAOAT OOapidpdationl & A CopyEEidhied imageliD& dblageAT A OC
PDAET OET ¢ EOh O1 AAO OEA AEOAODI OOAT BBOh DPOI OAAOAA OEAEC
[2] Jeff Koons is a visual artist. His work has been exhibited widely in museums and commercial galleries and

has been tle subject of much critical commentary. He is known for incorporating into his artwork objects and

Ei ACAO OAEAT &EO0iI i DPIiDOIAO 1 AAEA AT A AT 1 00i AcPoAAOAOODEC
AOO6 1O j PAOEADO O1 £ OGODAOAIOEAGETI TA ABTGAG AED OAXOD:
contain such easily recognizable objects as toys, celebrities, and popular cartoon figures.

[3] Koons has been the subject of several previous lawsuits for copyright infringement. In the late 1880s, h
AOAAGAA A OAOEAO T &£ OAOI POOOAOG &I O Al A@EEAEOEIT Al C
large threedimensional reproductions of images taken from such sources as commercial postcards and
syndicated comic strips. Although many of th&ource images were copyrighted, Koons did not seek

DAOI EOOET1T OF OOA OEAIi 8 )1 OAPAOAOA AAOAO AAOGAA 11 O
OxI AEOOOEAO Ai O0O0OO Ai1T Al OAAA OEAO +1 11 O08Hof DA 1T £ O
copyright holders and did not constitute fair use under the copyright I8@eRogers v. Koon860 F.2d 301

(2d Cir. 1992)ampbell v. Koonblo. 91 Civ. 6055, 1993 WL 97381, 1993 U.S. Dist. LEXIS 3957 (S.D.N.Y. Apr.1,

1993) United Feature Symzhte v. Koons317 FSupp. 370 (S.D.N.Y. 19338

1y 41 AOAAGAOEROM AD®HA ®DAEGIOET ¢Oh +1T 110 AOIT AA EI ACA
photographs, scanned them into a computer, and digitally superimposed the scanned images against
backgrownds of pastoral landscapes. He then printed color images of the resulting collages for his assistants

to use as templates for applying paint to billboasized, 10k INAAT OAOOAO8 -%EHKA ORBA BU £C
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paintings, seven in all, were exhibited at tiEeutsche Guggenheim Berlin from October 2000 to January
2001.

Yy /T A T EHAOEAOAMADOUEDNET OET ¢cOh O. EAGCAOAhSe EO OEA OOAE
OEA OAOEAOh O. EACAOAG AT 1 OEOCOO 1 £ wmOHK @ laAdscépk.Oie EI ACA
DAET OET ¢ AAPEAOO A& OO0 PAEOO T &£ xI 1T AT60 HEAADO AT A 11 xA«
a large chocolate fudge brownie topped with ice cream, a tray of donuts, and a tray of apple danish pastries

with a grassy &ld and Niagara Falls in the background. The images of the legs are placed side by side, each

pair pointing vertically downward and extending from the top of the painting approximately-tinads of the

way to the bottom. Together, the four pairs of leghdA OPU OEA AT OEOA ET OEUI T OAl Agb
ray )1 Al AEEEAAOEO OOAI EOOAA Oi OEA AEOOOEAO Al O0O0Oh
AET T AT AOA EA OAx ET 211 Ah xEEAE AADPEAOKA xODABAGA! 1 AKEG
ACAET 00 A AAAEAOI P T &£ AT A ATA 1 AT AGAAPAR EA OAUOh E
our most basic appetitesfor food, play, and sexAOA | AAEAOAA AU bPicaditudliongEl ACAOS
these fragments as | do, | trp tcompel the viewer to break out of the conventional way of experiencing a
DAOOEAOI AO APPAOEOA BO I AAEAOAA AU 1 AOO I AAEAS8O

réY +1110 AOAx OEA Ei ACAO EI O. EACAOASd AEOI I AEAOEEITT |
in the painting was adapd from a photograph by the plaintiff Andrea Blanch, an accomplished professional
fashion and portrait photographer. During her career of more than twenty years, Blanch has published her
photographs in commercial magazines, includibgtails, G.O., Voguand Allure;in photography periodicals

and collections; and in advertisements for clients selling products under such widely recognized names as
Revlon, Universal Films, Johnny Walker, and Valentino. She is also the author of a book of photographs and
interviews entitledtalian Men: Love & Sex.

FRY 4EA "1 AT AE DPET O COAPE OOAA AU +i 711 QluihagineE ACAO
%l OEOI AA O3EIE 3A1TAAI O AU ' OAAEhe EO AAPEAOO A xI1i
Gl EOOAOU ' OAAE OAT AAl Oh OAOOET G-cldsd airplaneicdbin.oThe ldgshadd E 1
feet are shot at clos range and dominate the photograpAllureDb OAT EOEAA O3 EI E dge AAI
AAAOGOOA 11 1 AOGAITEA Al Oi AGEAO A1 OEOI AA O' E1 O 40ED

> >
— On

x E
06 A
806 &

(o]

riYy "1 ATAE DPET Ol COAPEAA O3EIE 3A1T AAl Ob6AING OA POGE EIOERA Ol
AAAT OAET ¢ O1T "1 AT AEG6O AADPT OEOEIT T  OA Ol sudgasted ttieA O1  # A (
model, sandals, and nail polish to be used in the photograph. Blanch participated in their selection and
retained control over the camera, the film, thighting, and the composition of the photographs. She testified

OEAO EO xAO EAO EAARAA Oi OOA Al AEOPI AT A ET OAOEIT O AO
iTAAT 80 1 Ap8 3EA A@bl AET AA OEAO O Bket mérd dddsexudity to OOE T x
OEA PEIT 08 COAPEOS8OG

f XOY 7EEI A x1 OEBHOEAORAIDE AODHE DHOKWED+Allird. Xdcor@idgito KOE T E 3 AT
OAAOOAET DEUOEAAI AZEAAOOOAO 1T &£ OEA 1 ACO frEwomaEA DET O

AOANOAT 61 U POAOAT OAA E1T AAOAOOEOEIT C86 (A Ai 1T OEAAOAA

OEA OAIT i1 AOGAEAI EiIi ACAO ET 1060 Ail1006i A0 AOI 6OOAS8S
FXXY +1 17170 OAATTAA OEA EiI ACA 1T £ O3EI E 3dkthelséanmed ET Of
Ei ACA ET 01 O. EACAOA86 (A EIT Al OAAA EIT OEA PAETOGET C 11

AAAECOI OT A T £ OEA AEODPI AT A AAAET AT A OEA T AT80 1AD 1T
the legs so that they AT C1 A OAOOEAAIT T U Al xi xAOA AAI OA OEA 1 O0EAO
upward at a 43degree angle as they appear in the photograph. He added a heel to one of the feet and
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iTAEEZEAA OEA bDPET Ol COADPESD 11 OBd o™ thet I&tfamdnd tgefourEOT I O3

o A
DAEOO 1 £ 1 AcO OEAO & Oi OEA &£ AAl EI ACAO 1T £ O. EACAOA
else before using the image8

+1 1 3D ERAYAIAE 6] DIAIET AEO COBA +OA D

AOOOEADDRAAT A O O. EACAOAd xAO I Xwahhn
FXQY 88 )1 wooih OEA AOAOCEIT EIT OOA 31 OEAAUB8O OADPI OOA
ETl xAOAOh AAAT OI 1 A 88

[14]AllureDAEA "1 AT AE Té¢Yo A O O3EIE 3AT AAI 086 '1i OEI OCE "1
has neitler published nor licensed it subsequent to its appearancaliure.Indeed, Blanch does not allege

that she has ever licensed any of her photographs for use in works of graphic art or other visual art. At her
AAPT OEOQEIT T h "1 AT AE obthe(plviodEipAdid NG Eals® any hafn tOHerGarée oA upset

ATU PI AT O OEA EAA £ O O3EIE 3ATAAI 06 10 AT U 1 OEAO PEI
EAO OEAxh OEA 1 AOEAO OAI OA 1 £ O3+BITH GBAI AA T A8 BAE AE TTACE

f XYY "1 AT AEY AZEI AA OEEO 1 AxOOEO AOOAOOGET ¢ OEAO +111¢C

f XaY #1 PUOEGCEO 1T Ax 8 1 000 AAAOAOO OEA ET AOGEOAAI A OAT ¢
works, whichmust be protected up to a point, and the ability of authors, artists, and the rest of us to express

them? or ourselves by reference to the works of others, which must be protected up to a point. Theséair

doctrine mediates between the two sets of intests, determining where each set of interests ceases to

control8 8

[17] As the words dfection 107ndicate, the determination of fair use is an opended and contexsensitive
ET NOEOU88 4EA Ol OEi AOGA OAOGO T &# AAEO OOA EO xEAOEAO

preventing it.
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A. First Factor: The Purpose and Character of the USe
[18]1.04 OAT O&I Od ADEOAS 5 0A

FXiy #1770 ATAO 110 AOCOA OEAO EEO OOA xAO OOAT O4A& Oi
hsA DAET OET CcCh 10 AAAAOOA "1 AT AEGO PDPEI O COAPE EO EIT
museums. He would have been ill advised to do otherwise. We have declined to find a transformative use

when the defendant has done no more than find a neway to exploit the creative virtues of the original

work.4

[20] But Koons assertsand Blanch does not denyOEAO EEO DPOOPI OAOG ET OOET C "1/
AEEEAOAT O AOIT T "1 ATAEB8O CI AT O ET AOAAOQEiInGgsinEé&@wl 4EA O

"1 ATAE EAA ET AOAAOEI ¢Ch O3EIE 3AT AAI 06 Al 1T EEOI O OEA ¢

FWXY +1 17170 EOh AU EEO 1 x1 O AEOPDOOAA AAOAOEPOEITh 060
social and aesthetic consequences of mass mgdie O OOAOAA T AEAAOEOA EO OEDO 11 ¢
3AT AA1 6he AOO O1 Aipiiu EO ET OEA AOAAOGEIT 1T &£ 1Ax

understandings. When, as here, the copyrighted work is used as raw material in the furtherantstiraftd
creative or communicative objectives, the use is transformative.

f Yy 4EA OAOO &£ O xEAOEAO O. EACAOA306 OOA 1T &£ O3EIE
supersedes the objects of the original creation, or instead adds somethéavg with a further purpose or

different character, altering the first with new expression, meaning, or message. The test almost perfectly
AAOAOEAAO +1110860 AAAPOAOGEI1T 1 &£ O3EI E 3A1 AAi 06q OEA
glossy A AOEAAT Ol E £AGUNUdhdngesé of litsh elark] Fhle dackground against which it is

Pl OOOAUAAR OEA 1 AAEOIih OEA OEUA 1T &£ OEA 1T AEAAOO DPEAO
different purpose and meaningas part of a massive p#ing commissioned for exhibition in a German -art

gallery space. We therefore conclude that the use in question was transformative.

[23]2. CommercialUge +1 11 0 1T AAA A OOAOOAT OEAI DOl £ZEO A&£01T 1 OEA «
FWIY 8 £ ( YAOAR OubdtahtiBlly taBsformhtifes thexsigrifitancé 6 otfer factors, including
commercialism, are of less significand&e therefore discount the secondary commercial nature of the use.

FrwYy )OO AAT EAOAT U AA OAEAh 1 CAET OA@EOI DEDO EAEAOAR /&
exclusion of broader public benefits. Notwithstanding the fact that artists are sometimes paid and museums
sometimes earn money, the public exhibition of art is widely and we think properly considered to have value

that berefits the broader public interest.

[26] 3. Parody, Satire, and Justification for the Copylihg. secondary work iampbellwas a parody, and

some of the language in the opinion, and some of the cases following it are specifically about parody.

O. EACAOAhe 11 OEA 1TOEAO EAT AR 1 AU AA;idhdbde@ppdaisA OAAOA
to target the genreof whie O3 El1 E 3 A1 AAl 06 EO OUPEAAI h OAOGEAO OEAT

FWEY 8 ¢ 4YEA Acamphelareha finhitdded dade©invblvig parody. But the satire/parody
distinction may nevertheless be relevant to the application of these jpies. As theCampbellCourt

I AGAOOAAR Ofr DYAOT AU T AAAO OI T EIiEA AT 1T OEGET AT OF 1 AE
) 0 EAO AAAT OOGCAOOAA OEAO OEA AgbPiTEOAOEIT 1T A& TAxnh ATID
reasoning® ET OAT OEI 1T xEOE OEA #1 DPUOEGEO ! A0G8O A@pOAOGO COAT O

derivative use can certainly be complementary to, or fulfill a different function from, the original.
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EOO OEAOQEI &80 j10 Ai11AAOEOA OEAOQOEI 06Qq Ei ACET AOQOEITh x

justE FEEAAOQEIT T Al O OE Kanpbelisiio UASAZD5881E AT OOIT xET C86

rwny )O EO 11 0h T &£ AT OOOGAR 1060 ET A O EOACA OEA 1 AOEC

xEAOEAO +1 1710 EAA A CAT OET A AOARABODEOAh OAAEERAI AEAI 00AI

CAO AOOAT OEIT T0O OF AOIEA OEA WasBocAkouyh iEdeems tlearE ET ¢ OF

AT1 O6CceE O OO0 OEAO +111080 OOA 1T &£ A Ol EAE EAOEEIIT DEI

seen through the prism of slick fashion photography, we need not depend on our own poorly honed artistic

OA1T OEAEI EOEAO8 +1110 Aobl AET AAh xEOET OO0 Ai 1 OOAAEAOQEIT I
1] OET OCE OEA 1 ACO ET OEA 111 Oniohtseeh @rdsGi€l A PEIT OF CO

considered them to be necessary for inclusion in my painting rather than legs | might have
photographed myself. The ubiquity of the photograph is central to my message. The
photograph is typical of a certain style of mass commumicdtinages almost identical to

them can be found in almost any glossy magazine, as well as in other media. To me, the legs
depicted in théllure photograph are a fact in the world, something that everyone experiences
AT 1T OOAT 01l un OEAU iAgaficuldr] BY ushkg b frdgientOof tiadhire O
photograph in my painting, | thus comment upon the culture and attitudes promoted and
embodied illure MagazineBy using an existing image, | also ensure a certain authenticity or
veracity that enhancesmy commentaryit is the difference between quoting and
paraphrasing and ensure that the viewer will understand what | am referring to.

We conclude that Koons thus established a justification for the very act of his borrowing. Whether or not
Koons could AOA AOAAOAA O. EACAOAS xEOEI 6O OAZEAOAT AA O O3E
guestion his statement that the use of an existing image advanced his artistic purfpades

FwYiyYy 8 "AAABOA +1 11080 ADPDPOI bOE A Gintetideditode 4ntl dppecArE 6 O DET
tober OOOAT O&I Of AGEOARG ¢+ AT Ay AAAAOOA OEA AOAAOGEIT AT A |
AOG AT i1 AOAEAT Agbpi 1 EOAOCEIT AT A OEA OAIT i1 AOAEAdI EOQUG |,

use factor strongly favors the defendants.

B. Second Factor: Nature of the Copyrighted Work

FQoy 10 11 OAAR "1 AT AEGO O3EIE 3AT AAI 06 xAO POAI EOEAAS

Ou

31188 ! AAAPOET ¢ OEAO OB3EIE 3A1T AAI 06 EO A AlK&KiGEOA x1 0O
even if it somewhat favors Blanch, has significant implications for on our overalOf@A AT Al UOEOS8 8
paraphraseBill Graham Archiveshe secondfair-use factor has limited weight in our analysis because Koons

OOAA "1 AT AEBO x1 OE ET A OOAT O&l Oi AGEOGA 1T ATTAO O AT
rather than to exploit its creative virtues.

C. Third Factor: Amount and Substantiality @ the Portion Used8

FOQWY 8 +1 1170 AOOAOOO OEAO EEO AOOEOOEA GI AT O 1 AA EI
PET O1 COAPE ET Ol EEO DPAETOEIT CO ET 1 OAAO OiF OAEAOAT AA
OEOOOE £ZEAA QRAIORO OABEARA Ax ®HAys 4EA NOAOOEIT EO xEAOEAOI
5+ 7710680 Al AAO Ai 1T AKBERICT OEI EEGAODAADIORG AT @ EEO AAEI EOU

analysis in this case. We do not mean to suggest, however, that eithesing @ua nofor a finding of fair use as to satire
or more generally.
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AEA O1 AQAAOOGEOAI Uh AAUITA EEO OEOOWEHEE heddse i OD1T OA
reasonable in relation to the purpose of the copying.

[33]ItseemOT OO OEAO +111080 AIPUEIC 1T &£ O3EIE 3A1T AA1I 06 xA
pobOPT OAR O Ai 1 OAU OEA OEAAGSG 1 £# OEA bPEIT Oi COAPE Ol
quality, and importance of the material used. He did & AT PbU OET OA AOPAAOO 1 £ O3EI

1EAO ET "1 AT AEB3O ET AEOEAOAI EUAA A@POAOOGEI T8 10 "1 ATA
the shoot were the choice of an airplane cabin as a setting and her placement of thé fBmai T AAT1 8 0 1 ACC
OEA TATA ITTAAIT 60 1AP8 0O 1 AEOGEAO OEA AEODPI AT A AAAEC
ITT1TU OEA xi1i Al &0 AIAAGEA ADIBA ) ODATALIEO T £ +111 080 AET EAA
O3 EI E 3diitheiA backgrourl, we find his statement that he copied only that portion of the image
TAAAGOAOU O1 AOIEA OA AAOOAET OOGUIA T &£ I AOGO Ali1 01 EA
AT A OOAOOAT OEAT EOU 1T £ +11T1EDG O OAT DERT ® OOAO OBA A GH 10EARTI A
OEAO fr OEA OEEOA AZEAAOI OY xAECEO AEOOET AOI U EI +111080

D. Fourth Factor: Market Effects

[34] In considering the fourth factor, our concern is not whether the secondary use suppresses or even
destroys the market for the original work or its potential derivatives, but whether the secondary use usurps
OEA 1T AOEAO T £ OEA T OECET Al x1 OE88

frQYY "1 AT AE AAET T x1 AACAO OEAO OEA EAO 110 DPpOAI EOEAA
in Allure,that she has never licensed any of her photographs for use in works of graphic or other visual art,
OEAO +1 11080 OOA T &£ EAO DPEI O1T COAPE AEA 11060 AAOOGA AT U
3ATAAT 66 1O AT U 1T OEAO DPEEOCOGEBABEBAAKAI OEABREDAEARAT OAKRA,
+1 171080 A1 ACAA ET £ZOET CAT A1 68 )1 1 ECEO 1T &£ OEAOA AAI Ei
O0O6pi 1 OEA bi O6AT OEAI 1 AOEAO AT folr faiéudel falidk gréatf fatoisA AT DU C
Koons8 8

[36] Having explored the statutory factors and weighed them together in light of the purposes of copyright,

xA OEETE OEAO OEA AEOOOEGREN AATATCROBAE GAGHA Al AGEEG 1CIxAMO TAE C
I £ 3AEAT AA A0.9CoBOAEDNSS, c ®HOBMOI A AA AAOOAO OAOOAA AU A
O3EI E 3A1T AAl 66 OEAT AU DPOAOGAT OET ¢ EO8 7A OEAOAA&E OA Al
ET 1T O AOA 1TEAAIT A &£ O Al PUOECEO EIT Z£OE1 CAIl A1 0838

NOTES

1.In a more recentase in the Second Circuit on appropriation art, the Second Circuit concludedribst

but notnecessarihall,i £ AAAZAT AAT O 2EAEAOA O0OET AA8O APDPOI POEAOEI 1
were fair use.At issue was the use § AOET O8 O #hat hedibok WhieEhE €pent six years living with
Rastafarians in Jamaica and which were published in a NeskRastaAn example is shown iRigure 99

8We have sometimes found that éhfourth factor favors the plaintiff even in the absence of evidence that the plaintiff has

tapped, or even intends to tap, a derivative market. But nothing in the record here suggests that there was a derivative
market for Blanch to tap into thatisinah x AU OAl AGAA O1 +1 110680 OO0A T £ EAO x1 OEh
Al OOOA AEOAOI AO O AOOAOO OEIPI U OEAO EZAZ xA xAOA &I EITTA E
3AT AA1 0846
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Yes Rusta, Pol 18

00OET AA AT OCEO AT PEAO 1T A& #AOEI 060 AT Cdhal Zohdderie® OeA DET OI
series has thirtyone pieces of art, thirty of which incorporate whole or partial images fr¥es RastaTwo
AGATI D1 AO 1T £ 00ET AA6O xI Gigue1@8EOT I OEEO OAOEAO AOA OET xI1

Figurel0:aO O x i OE AOI | gdhdi BoAseiks 0 OET AAG O
Cariou sued Princir infringement. As to the first fair use factor, the Second Circuit reasoned:

[O]ur observation of Prin@eartworks themselves convinces us of the transformative nature of
all but five8 . These twentfive of Princ& artworks manifésan entirelydifferent aesthetic

EOT | ¢ pgh@rdgiahd. Where Caoiserene and deliberately composed portraits and
landscape photographs depict the natural beauty of Rastafarians and their surrounding
environs, Prin@ crude and jarring works, time other hand, are hectic and provocative.
Cariow blackand-white photographs were printed in 4/9njx 12hjpook. Prince has created
collages on canvas that incorporate color, feature distorted human and other forms and
settings, and measure between ten and nearly a hundred times the size of the photographs.
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