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VI. Fair Use 
 
In Chapter V, you read about the exclusive rights of copyright holders and how third parties might infringe 

those rights. You also learned about some limitations on infringement liability, such as the first-sale doctrine 

and the rule for soundalike recordings. The limitations discussed in Chapter V are principally bright-line rules. 

Many are technical and complex, such as § ΧΧΦȭÓ ÐÒÏÖÉÓÉÏÎÓ ÐÅÒÍÉÔÔÉÎÇ ÃÅÒÔÁÉÎ ÓÍÁÌÌ ÂÕÓÉÎÅÓÓ ÔÏ ÔÒÁÎÓÍÉÔ 

musical works. 

In this chapter, you will learn about fair use, the most wide-ranging limitation on copyright protection. It is 

unlike the limitations in Chapter V; unlike those relatively narrow, rule-like limitations, fair use is encoded as a 

standard and it is not always clear-ÃÕÔ ÔÏ ÁÐÐÌÙȢ !Ó ÙÏÕȭÌÌ ÓÅÅȟ ÃÏÕÒÔÓ ÄÅÖÅÌÏÐ it on a case-by-case basis, though 

there are recognizable categories of fair use cases and outcomes within each category are far from random. 

As you read through the statutory section encoding the fair use standard and the cases that analyze it, think 

about whether it is preferable to implement fair use as a standard or as a set of rules, be they simple or 

complex. (In general, rules are costlier to promulgate but are easier and clearer to apply than standards. For 

that reason, individuals can typically structure their own behavior more readily in the face of clearer-to-apply 

rules than less-clearer-to-apply standards. Standards are thought to be better suited to doing justice across a 

range of situations that might not be as easily covered by rules. See generally Louis Kaplow, Rules Versus 

Standards: An Economic Analysis, 42 DUKE L.J. 557 (1992).) 

In the United States, fair use often is said to have originated with Justice Joseph 3ÔÏÒÙȭÓ opinion in Folsom v. 

Marsh, 9 F. Cas. 342 (C.C.D. Mass. 1841), although intimations of fair use can be discerned in opinions before 

3ÔÏÒÙȭÓ and in earlier English case law. See Matthew Sag, The Pre-History of Fair Use, 76 BROOK. L. REV. 1371 

(2011). In Folsom, the plaintiffs had published a 12-volume, 7,000-page book of George WashingtonȭÓ 

correspondence. The defendants published a 2-volume, 866-page biography of George Washington, which 

relied heavily on his correspondence. The dÅÆÅÎÄÁÎÔÓȭ book was intended for less specialized readers. Of the 

866 pages in the ÄÅÆÅÎÄÁÎÔÓȭ ÂÏÏËȟ Ωήή ×ÅÒÅ ÃÏÐÉÅÄ ÖÅÒÂÁÔÉÍ ÆÒÏÍ ÔÈÅ ÐÌÁÉÎÔÉÆÆÓȭ book. In ruling on the 

ÐÌÁÉÎÔÉÆÆÓȭ ÅÎÓÕÉÎÇ ÃÏÐÙÒÉÇÈÔ ÉÎÆÒÉÎÇÅÍÅÎÔ ÃÌÁÉÍ ÁÇÁÉÎÓÔ ÔÈÅ ÄÅÆÅÎÄÁÎÔÓȟ *ÕÓÔÉÃÅ 3ÔÏÒÙ first notes that deciding 

×ÈÅÔÈÅÒ ÔÈÅÒÅ ÉÓ ÉÎÆÒÉÎÇÅÍÅÎÔ ÉÓ Á ÒÅÓÕÌÔ ÏÆ Á ȰÂÁÌÁÎÃÅȱ ÏÆ ÆÁÃÔÏÒÓȢ (Å ÓÕÂÓÅÑÕÅÎÔÌÙ observes: 

The question, then, is, whether this is a justifiable use of the original materials, such as the law 

recognizes as no infringement of the copyrigÈÔ ÏÆ ÔÈÅ ÐÌÁÉÎÔÉÆÆÓȣȢ [W]e must often, in deciding 

questions of this sort, look to the nature and objects of the selections made, the quantity and 

value of the materials used, and the degree in which the use may prejudice the sale, or diminish 

the profits, or supersede the objects, of the original work. 

Justice Story elaborated: 

Thus, for example, no one can doubt that a reviewer may fairly cite largely from the original 

work, if his design be really and truly to use the passages for the purposes of fair and reasonable 

criticism. On the other hand, it is as clear, that if he thus cites the most important parts of the 

work, with a view, not to criticise, but to supersede the use of the original work, and substitute 

the review for it, such a use will be deemed in law a piracy. A wide interval might, of course, 

exist between these two extremes, calling for great caution and involving great difficulty ȣ. 

Courts developed these factors into an analytical framework that defendants could use in appropriate cases 

to avoid infringement liability by demonstrating their use of a ÐÌÁÉÎÔÉÆÆȭÓ copyrighted work was fair. See, e.g., 

,ÏÅ×ȭÓ )ÎÃȢ ÖȢ #ÏÌÕÍÂÉÁ "ÒÏÁÄÃÁÓÔÉÎÇ 3ÙÓȢȟ ΧΩΧ &Ȣ 3ÕÐÐȢ ΧάΫ ɉ3Ȣ$Ȣ #Ál. 1955); N.Y. Tribune v. Otis & Co., 39 F. 

Supp. 67 (S.D.N.Y. 1941). 
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Congress subsequently codified these factors in the 1976 Act in § 107: 

Notwithstanding the provisions of sections 106 and 106A, the fair use of a copyrighted work, 

including such use by reproduction in copies or phonorecords or by any other means specified by 

that section, for purposes such as criticism, comment, news reporting, teaching (including 

multiple copies for classroom use), scholarship, or research, is not an infringement of copyright. 

In determining whether the use made of a work in any particular case is a fair use the factors to 

be considered shall includeɂ 

(1) the purpose and character of the use, including whether such use is of a commercial 

nature or is for nonprofit educational purposes; 

 

(2) the nature of the copyrighted work; 

 

(3) the amount and substantiality of the portion used in relation to the copyrighted 

work as a whole; and 

 

(4) the effect of the use upon the potential market for or value of the copyrighted 

work. 

The fact that a work is unpublished shall not itself bar a finding of fair use if such finding is 

made upon consideration of all the above factors. 

Note that all four listed factors must be considered by courts entertaining a fair use defense. Yet courts can 

consider additional factors too because the listed factors are set out as non-exhaustive: the § 107 preamble 

ÓÔÁÔÅÓ ÔÈÁÔ ȰÔÈÅ ÆÁÃÔÏÒÓ ÔÏ ÂÅ ÃÏÎÓÉÄÅÒÅÄ shall include ȣ,ȱ ÁÎÄ ÔÈÅ ÌÁÎÇÕÁÇÅ ȰÓÈÁÌÌ ÉÎÃÌÕÄÅȱ ÉÓ ÕÎÄÅÒÓÔÏÏÄ ÔÏ 

invite consideration of any facts, evidence, or arguments that a court would find germane to the fair use 

analysis in a particular case. As you read through the cases in this chapter, consider whether factors beyond 

the four set out in § 107 are or ought to be considered. 

In the sections that follow, we consider fair use cases in traditional media as well as in software and internet 

media. In between those two sections, we offer two interludes: one that discusses how to think about market 

failures and market effects for purposes of fair use, and one that addresses how to think about the effect of 

§ ΧΦέȭÓ ÐÒÅÁÍÂÌÅ ÏÎ ÔÈÅ ÆÁÉÒ ÕÓÅ ÁÎÁÌÙÓÉÓȢ 

A. Fair Use in Traditional Media 
 
In this section, we consider fair use cases involving Á ÄÅÆÅÎÄÁÎÔȭÓ ÕÓÅ ÏÆ copyrighted material in traditional 

media, such as magazine articles, songs, books, and visual art. 
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Harper & Row, Publishers, Inc. v. Nation Enterprises 
471 U.S. 539 (1985) 

/ȭ#/../2 *Ȣȡ ȣ 

[1] In February 1977, shortly after leaving the White House, former President Gerald R. Ford contracted with 

ÐÅÔÉÔÉÏÎÅÒÓ (ÁÒÐÅÒ Ǫ 2Ï× ÁÎÄ 2ÅÁÄÅÒȭÓ $ÉÇÅÓÔȟ ÔÏ ÐÕÂÌÉÓÈ ÈÉÓ ÁÓ ÙÅÔ ÕÎ×ÒÉÔÔÅÎ ÍÅÍÏÉÒÓȢ 4ÈÅ ÍÅÍÏÉÒÓ ×ÅÒÅ ÔÏ 

contain significant hitherto unpublished ÍÁÔÅÒÉÁÌ ÃÏÎÃÅÒÎÉÎÇ ÔÈÅ 7ÁÔÅÒÇÁÔÅ ÃÒÉÓÉÓȟ -ÒȢ &ÏÒÄȭÓ ÐÁÒÄÏÎ ÏÆ 

ÆÏÒÍÅÒ 0ÒÅÓÉÄÅÎÔ .ÉØÏÎ ÁÎÄ -ÒȢ &ÏÒÄȭÓ ÒÅÆÌÅÃÔÉÏÎÓ ÏÎ ÔÈÉÓ ÐÅÒÉÏÄ ÏÆ ÈÉÓÔÏÒÙȟ ÁÎÄ ÔÈÅ ÍÏÒÁÌÉÔÙ ÁÎÄ ÐÅÒÓÏÎÁÌÉÔÉÅÓ 

involved. In addition to the right to publish the Ford memoirs in book form, the agreement gave petitioners 

ÔÈÅ ÅØÃÌÕÓÉÖÅ ÒÉÇÈÔ ÔÏ ÌÉÃÅÎÓÅ ÐÒÅÐÕÂÌÉÃÁÔÉÏÎ ÅØÃÅÒÐÔÓȟ ËÎÏ×Î ÉÎ ÔÈÅ ÔÒÁÄÅ ÁÓ ȰÆÉÒÓÔ ÓÅÒÉÁÌ ÒÉÇÈÔÓȢȱ 4×Ï ÙÅÁÒÓ 

later, as the memoirs were nearing completion, petitioners negotiated a prepublication licensing agreement 

with Time, a weekly news magazine. Time agreed to pay $25,000, $12,500 in advance and an additional 

ΓΧΨȟΫΦΦ ÁÔ ÐÕÂÌÉÃÁÔÉÏÎȟ ÉÎ ÅØÃÈÁÎÇÅ ÆÏÒ ÔÈÅ ÒÉÇÈÔ ÔÏ ÅØÃÅÒÐÔ έȟΫΦΦ ×ÏÒÄÓ ÆÒÏÍ -ÒȢ &ÏÒÄȭÓ ÁÃÃÏÕÎÔ ÏÆ ÔÈÅ .ÉØÏÎ 

pardon. The issue featuring the excerpts was timed to appear approximately one week before shipment of the 

full length book version to bookstores. Exclusivity was an important consideration; Harper & Row instituted 

procedures designed to maintain the confidentiality of the manuscript, and Time retained the right to 

renegotiate the second payment should the material appear in print prior to its release of the excerpts. 

[2] Two to three weeks before the Time ÁÒÔÉÃÌÅȭÓ ÓÃÈÅÄÕÌÅÄ ÒÅÌÅÁÓÅȟ ÁÎ ÕÎÉÄÅÎÔÉÆÉÅÄ ÐÅÒÓÏÎ ÓÅÃÒÅÔÌÙ ÂÒÏÕÇÈÔ Á 

copy of the Ford manuscript to Victor Navasky, editor of The Nation, a political commentary magazine. Mr. 

Navasky knew that his possession of the manuscript was not authorized and that the manuscript must be 

returned quickly to his source to avoid discovery. He hastily put together what he bÅÌÉÅÖÅÄ ×ÁÓ ȰÁ ÒÅÁÌ ÈÏÔ 

ÎÅ×Ó ÓÔÏÒÙȱ ÃÏÍÐÏÓÅÄ ÏÆ ÑÕÏÔÅÓȟ ÐÁÒÁÐÈÒÁÓÅÓȟ ÁÎÄ ÆÁÃÔÓ ÄÒÁ×Î ÅØÃÌÕÓÉÖÅÌÙ ÆÒÏÍ ÔÈÅ ÍÁÎÕÓÃÒÉÐÔȣȢ 4ÈÅ ΨȟΨΫΦ-

×ÏÒÄ ÁÒÔÉÃÌÅ ȣ ÁÐÐÅÁÒÅÄ ÏÎ !ÐÒÉÌ Ωȟ ΧίέίȢ !Ó Á ÒÅÓÕÌÔ ÏÆ The NationȭÓ ÁÒÔÉÃÌÅȟ Time canceled its piece and 

refused to pay the remaining $12,500. 

  
Figure 91ȡ 'ÅÒÁÌÄ &ÏÒÄȭÓ autobiography (left) and The NationȭÓ article about the book (right) 

ɍΩɎ 0ÅÔÉÔÉÏÎÅÒÓ ÂÒÏÕÇÈÔ ÓÕÉÔ ȣȟ ÁÌÌÅÇÉÎÇ ȣ ÖÉÏÌÁÔÉÏÎÓ ÏÆ ÔÈÅ #ÏÐÙÒÉÇÈÔ !ÃÔȣȢ 4ÈÅ $ÉÓÔÒÉÃÔ #ÏÕÒÔ ÒÅÊÅÃÔÅÄ 

ÒÅÓÐÏÎÄÅÎÔÓȭ ÁÒÇÕÍÅÎÔ ÔÈÁÔ 4ÈÅ .ÁÔÉÏÎȭÓ ÐÉÅÃÅ ×ÁÓ Á ȰÆÁÉÒ ÕÓÅȱ ÓÁÎÃÔÉÏÎÅÄ ÂÙ ɘ ΧΦέ ÏÆ ÔÈÅ !ÃÔȣȢ 

ɍΪɎ ! ÄÉÖÉÄÅÄ ÐÁÎÅÌ ÏÆ ÔÈÅ #ÏÕÒÔ ÏÆ !ÐÐÅÁÌÓ ÆÏÒ ÔÈÅ 3ÅÃÏÎÄ #ÉÒÃÕÉÔ ÒÅÖÅÒÓÅÄȣȢ 

As you read the following Supreme Court decision, consider why copyright law provides a fair use 

defense in the first instance. Pay attention to how the Court analyzes each of the four statutory fair use 

factors and how it derives an ultimate conclusion as to fair use. 
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ɍΫɎ ȣ ɍ#ɎÏÐÙÒÉÇÈÔ ÉÓ ÉÎÔÅÎÄÅÄ ÔÏ ÉÎÃÒÅÁÓÅ ÁÎÄ ÎÏÔ ÔÏ ÉÍÐÅÄÅ ÔÈÅ ÈÁÒÖÅÓÔ ÏÆ ËÎÏ×ÌÅÄÇÅȢ "ÕÔ ȣȢ ɍÔɎÈÅ ÒÉÇÈÔÓ 

conferred by copyright are designed to assure contributors to the store of knowledge a fair return for their 

laborsȣȢ 

ɍάɎ ȣȢ 4ÈÅ ÍÏÎÏÐÏÌÙ ÃÒÅÁÔÅÄ ÂÙ ÃÏÐÙÒÉÇÈÔ ÔÈÕÓ ÒÅ×ÁÒÄÓ ÔÈÅ ÉÎÄÉÖÉÄÕÁÌ ÁÕÔÈÏÒ ÉÎ ÏÒÄÅÒ ÔÏ ÂÅÎÅÆÉÔ ÔÈÅ ÐÕÂÌÉÃȢ 

This principle applies equally to works of fiction and nonfiction. The book at issue here, for example, was two 

ÙÅÁÒÓ ÉÎ ÔÈÅ ÍÁËÉÎÇȟ ÁÎÄ ÂÅÇÁÎ ×ÉÔÈ Á ÃÏÎÔÒÁÃÔ ÇÉÖÉÎÇ ÔÈÅ ÁÕÔÈÏÒȭÓ ÃÏÐÙÒÉÇÈÔ ÔÏ ÔÈÅ ÐÕÂÌÉÓÈÅÒÓ ÉÎ ÅØÃÈÁÎÇÅ ÆÏÒ 

their services in producing and marketing the work. In preparing the book, Mr. Ford drafted essays and word 

portraits of public figures and participated in hundreds of taped interviews that were later distilled to 

chronicle his personal viewpoint. It is evident that the monopoly granted by copyright actively served its 

intended purpose of inducing the creation of new material of potential historical value. 

ɍέɎ ȣȢ 4ÈÅ ÃÏÐÙÒÉÇÈÔ Ï×ÎÅÒȭÓ ÒÉÇÈÔÓȟ ÈÏ×ÅÖÅÒȟ ÁÒÅ ÓÕÂÊÅÃÔ ÔÏ ÃÅÒÔÁÉÎ ÓÔÁÔÕÔÏÒÙ ÅØÃÅÐÔÉÏÎÓȢ !ÍÏÎÇ ÔÈÅÓÅ ÉÓ 

§ 107 which codifies the traditional privilege of other authors to ÍÁËÅ ȰÆÁÉÒ ÕÓÅȱ ÏÆ ÁÎ ÅÁÒÌÉÅÒ ×ÒÉÔÅÒȭÓ ×ÏÒËȣȢ 

ɍήɎ ȣ The Nation ÈÁÓ ÁÄÍÉÔÔÅÄ ÔÏ ÌÉÆÔÉÎÇ ÖÅÒÂÁÔÉÍ ÑÕÏÔÅÓ ÏÆ ÔÈÅ ÁÕÔÈÏÒȭÓ ÏÒÉÇÉÎÁÌ ÌÁÎÇÕÁÇÅ ÔÏÔÁÌÉÎÇ ÂÅÔ×ÅÅÎ 

300 and 400 words and constituting some 13% of The Nation article. In using generous verbatim excerpts of 

-ÒȢ &ÏÒÄȭÓ ÕÎÐÕÂÌÉÓÈÅÄ ÍÁÎÕÓÃÒÉÐÔ ÔÏ ÌÅÎÄ ÁÕÔÈÅÎÔÉÃÉÔÙ ÔÏ ÉÔÓ ÁÃÃÏÕÎÔ ÏÆ ÔÈÅ ÆÏÒÔÈÃÏÍÉÎÇ ÍÅÍÏÉÒÓȟ The Nation 

effectively arrogated to itself the right of first publication, an important marketable subsidiary right. For the 

reasons set forth below, we find that this use of the copyrighted manuscript, even stripped to the verbatim 

quotes conceded by The Nation to be copyrightable expression, was not a fair use within the meaning of the 

Copyright ActȣȢ 

[9] Fair use was traditionally defined as a privilege in others than the owner of the copyright to use the 

copyrighted material in a reasonable manner without his consent. The statutory formulation of the defense of 

fair use in the Copyright Act reflects the intent of Congress to codify the common-law doctrine. Section 107 

requires a case-by-case determination whether a particular use is fair, and the statute notes four nonexclusive 

ÆÁÃÔÏÒÓ ÔÏ ÂÅ ÃÏÎÓÉÄÅÒÅÄȢ 4ÈÉÓ ÁÐÐÒÏÁÃÈ ×ÁÓ ȰÉÎÔÅÎÄÅÄ ÔÏ ÒÅÓÔÁÔÅ ÔÈÅ ɍÐÒÅ-existing] judicial doctrine of fair use, 

not to changeȟ ÎÁÒÒÏ×ȟ ÏÒ ÅÎÌÁÒÇÅ ÉÔ ÉÎ ÁÎÙ ×ÁÙȢȱ H.R. REP. NO. 94ɀ1476, p. 66 (1976) (hereinafter HOUSE 

REPORT). 

ɍΧΦɎ 4ÈÅ ÁÕÔÈÏÒȭÓ ÃÏÎÓÅÎÔ ÔÏ Á ÒÅÁÓÏÎÁÂÌÅ ÕÓÅ ÏÆ ÈÉÓ ÃÏÐÙÒÉÇÈÔÅÄ ×ÏÒËÓ ÈÁÄ ÁÌ×ÁÙÓ ÂÅÅÎ ÉÍÐÌÉÅÄ ÂÙ ÔÈÅ ÃÏÕÒÔÓ 

as a necessary incident of the constitutional policy of promoting the progress of science and the useful arts, 

since a prohibition of such use would inhibit subsequent writers from attempting to improve upon prior works 

and thus frustrate the very ends sought to be attained. [NYU Law] Professor [Alan] Latman, in a study of the 

doctrine of fair use commissioned by Congress for the revision effort, summarized prior law as turning on the 

ȰÉÍÐÏÒÔÁÎÃÅ ÏÆ ÔÈÅ ÍÁÔÅÒÉÁÌ ÃÏÐÉÅÄ ÏÒ ÐÅÒÆÏÒÍÅÄ ÆÒÏÍ ÔÈÅ ÐÏÉÎÔ ÏÆ ÖÉÅ× ÏÆ ÔÈÅ ÒÅÁÓÏÎÁÂÌÅ ÃÏÐÙÒÉÇÈÔ Ï×ÎÅÒȢ )Î 

ÏÔÈÅÒ ×ÏÒÄÓȟ ×ÏÕÌÄ ÔÈÅ ÒÅÁÓÏÎÁÂÌÅ ÃÏÐÙÒÉÇÈÔ Ï×ÎÅÒ ÈÁÖÅ ÃÏÎÓÅÎÔÅÄ ÔÏ ÔÈÅ ÕÓÅȩȱ 

[11] As early as 1841, Justice Story gave judicial recognition to the doctrine in a case that concerned the letters 

of another former President, George Washington. 

Ȱɍ!Ɏ ÒÅÖÉÅ×ÅÒ ÍÁÙ ÆÁÉÒÌÙ ÃÉÔÅ ÌÁÒÇÅÌÙ ÆÒÏÍ ÔÈÅ ÏÒÉÇÉÎÁÌ ×ÏÒËȟ ÉÆ ÈÉÓ ÄÅÓÉÇÎ ÂÅ ÒÅÁÌÌÙ ÁÎÄ ÔÒÕÌÙ ÔÏ 

use the passages for the purposes of fair and reasonable criticism. On the other hand, it is as 

clear, that if he thus cites the most important parts of the work, with a view, not to criticise, but 

to supersede the use of the original work, and substitute the review for it, such a use will be 

ÄÅÅÍÅÄ ÉÎ ÌÁ× Á ÐÉÒÁÃÙȢȱ Folsom v. Marsh, 9 F. Cas. 342, 344ɀ45 (No. 4,901) (CC Mass.). 

ɍΧΨɎ !Ó *ÕÓÔÉÃÅ 3ÔÏÒÙȭÓ ÈÙÐÏÔÈÅÔÉÃÁÌ ÉÌÌÕÓÔÒÁÔÅÓȟ ÔÈÅ ÆÁÉÒ ÕÓÅ ÄÏÃÔÒÉÎÅ ÈÁÓ ÁÌ×ÁÙÓ ÐÒÅÃÌÕÄÅÄ Á ÕÓÅ ÔÈÁÔ 

ȰÓÕÐÅÒÓÅÄÅɍÓɎ ÔÈÅ ÕÓÅ ÏÆ ÔÈÅ ÏÒÉÇÉÎÁÌȢȱ 
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[13] Perhaps ÂÅÃÁÕÓÅ ÔÈÅ ÆÁÉÒ ÕÓÅ ÄÏÃÔÒÉÎÅ ×ÁÓ ÐÒÅÄÉÃÁÔÅÄ ÏÎ ÔÈÅ ÁÕÔÈÏÒȭÓ ÉÍÐÌÉÅÄ ÃÏÎÓÅÎÔ ÔÏ ȰÒÅÁÓÏÎÁÂÌÅ ÁÎÄ 

ÃÕÓÔÏÍÁÒÙȱ ÕÓÅ ×ÈÅÎ ÈÅ ÒÅÌÅÁÓÅÄ ÈÉÓ ×ÏÒË ÆÏÒ ÐÕÂÌÉÃ ÃÏÎÓÕÍÐÔÉÏÎȟ ÆÁÉÒ ÕÓÅ ÔÒÁÄÉÔÉÏÎÁÌÌÙ ×ÁÓ ÎÏÔ ÒÅÃÏÇÎÉÚÅÄ ÁÓ 

Á ÄÅÆÅÎÓÅ ÔÏ ÃÈÁÒÇÅÓ ÏÆ ÃÏÐÙÉÎÇ ÆÒÏÍ ÁÎ ÁÕÔÈÏÒȭÓ as yet unpublished works. Under common-law copyright, 

the property of the author in his intellectual creation was absolute until he voluntarily parted with the same. 

This absolute rule, however, was tempered in practice by the equitable nature of the fair use doctrine. In a 

given case, factors such as implied consent through de facto publication on performance or dissemination of a 

work may tip the balance of equities in favor of prepublication use. But it has never been seriously disputed 

that the fact thaÔ ÔÈÅ ÐÌÁÉÎÔÉÆÆȭÓ ×ÏÒË ÉÓ ÕÎÐÕÂÌÉÓÈÅÄ ÉÓ Á ÆÁÃÔÏÒ ÔÅÎÄÉÎÇ ÔÏ ÎÅÇÁÔÅ ÔÈÅ ÄÅÆÅÎÓÅ ÏÆ ÆÁÉÒ ÕÓÅȢ 

0ÕÂÌÉÃÁÔÉÏÎ ÏÆ ÁÎ ÁÕÔÈÏÒȭÓ ÅØÐÒÅÓÓÉÏÎ ÂÅÆÏÒÅ ÈÅ ÈÁÓ ÁÕÔÈÏÒÉÚÅÄ ÉÔÓ ÄÉÓÓÅÍÉÎÁÔÉÏÎ ÓÅÒÉÏÕÓÌÙ ÉÎÆÒÉÎÇÅÓ ÔÈÅ 

ÁÕÔÈÏÒȭÓ ÒÉÇÈÔ ÔÏ ÄÅÃÉÄÅ ×ÈÅÎ ÁÎÄ ×ÈÅÔÈÅÒ ÉÔ ×ÉÌÌ ÂÅ ÍÁÄÅ public, a factor not present in fair use of published 

works. Respondents contend, however, that Congress, in including first publication among the rights 

enumerated in § 106, which are expressly subject to fair use under § 107, intended that fair use would apply in 

pari materia to published and unpublished works. The Copyright Act does not support this propositionȣȢ 

[14] Though the right of first publication, like the other rights enumerated in § 106, is expressly made subject 

to the fair use provision of § 107, fair use analysis must always be tailored to the individual case. The nature of 

the interest at stake is highly relevant to whether a given use is fair. From the beginning, those entrusted with 

the task of revision recognized the overbalancing reasons to preserve the common law protection of 

undisseminated works until the author or his successor chooses to disclose them. The right of first publication 

implicates a threshold decision by the author whether and in what form to release his work. First publication is 

inherently different from other § 106 rights in that only one person can be the first publisher; as the contract 

with Time illustrates, the commercial value of the right lies primarily in exclusivity. Because the potential 

ÄÁÍÁÇÅ ÔÏ ÔÈÅ ÁÕÔÈÏÒ ÆÒÏÍ ÊÕÄÉÃÉÁÌÌÙ ÅÎÆÏÒÃÅÄ ȰÓÈÁÒÉÎÇȱ ÏÆ ÔÈÅ ÆÉÒÓÔ ÐÕÂÌÉÃÁÔÉÏÎ ÒÉÇÈÔ ×ÉÔÈ ÕÎÁÕÔÈÏÒÉÚÅÄ ÕÓÅÒÓ 

of his manuscript is substantial, the balance of equities in evaluating such a claim of fair use inevitably shiftsȣȢ 

ɍΧΫɎ ȣȢ 7Å ÃÏÎÃÌÕÄÅ ÔÈÁÔ ÔÈÅ ÕÎÐÕÂÌÉÓÈÅÄ ÎÁÔÕÒÅ ÏÆ Á ×ÏÒË ÉÓ ȰɍÁɎ ËÅÙȟ ÔÈÏÕÇÈ ÎÏÔ ÎÅÃÅÓÓÁÒÉÌÙ ÄÅÔÅÒÍÉÎÁÔÉÖÅȟ 

ÆÁÃÔÏÒȱ ÔÅÎÄÉÎÇ ÔÏ ÎÅÇÁÔÅ Á ÄÅÆÅÎÓÅ ÏÆ ÆÁÉÒ ÕÓÅȢ SENATE REPORT, at 64. 

ɍΧάɎ 7Å ÁÌÓÏ ÆÉÎÄ ÕÎÐÅÒÓÕÁÓÉÖÅ ÒÅÓÐÏÎÄÅÎÔÓȭ ÁÒÇÕÍÅÎÔ ÔÈÁÔ ÆÁÉÒ ÕÓÅ ÍÁÙ ÂÅ ÍÁÄÅ ÏÆ Á ÓÏÏÎ-to-be-published 

manuscript on the ground that the author has demonstrated he has no interest in nonpublication. This 

argument assumes that the unpublished nature of copyrighted material is only relevant to letters or other 

confidential writings not intended for dissemination. It is true that common-law copyright was often enlisted 

in the service of personal privacy. In its commercial guise, however, an ÁÕÔÈÏÒȭÓ ÒÉÇÈÔ ÔÏ ÃÈÏÏÓÅ ×ÈÅÎ ÈÅ ×ÉÌÌ 

ÐÕÂÌÉÓÈ ÉÓ ÎÏ ÌÅÓÓ ÄÅÓÅÒÖÉÎÇ ÏÆ ÐÒÏÔÅÃÔÉÏÎȢ 4ÈÅ ÐÅÒÉÏÄ ÅÎÃÏÍÐÁÓÓÉÎÇ ÔÈÅ ×ÏÒËȭÓ ÉÎÉÔÉÁÔÉÏÎȟ ÉÔÓ ÐÒÅÐÁÒÁÔÉÏÎȟ ÁÎÄ 

its grooming for public dissemination is a crucial one for any literary endeavor. The Copyright Act, which 

ÁÃÃÏÒÄÓ ÔÈÅ ÃÏÐÙÒÉÇÈÔ Ï×ÎÅÒ ÔÈÅ ȰÒÉÇÈÔ ÔÏ ÃÏÎÔÒÏÌ ÔÈÅ ÆÉÒÓÔ ÐÕÂÌÉÃ ÄÉÓÔÒÉÂÕÔÉÏÎȱ ÏÆ ÈÉÓ ×ÏÒËȟ HOUSE REPORT, at 

άΨȟ ÅÃÈÏɍÅɎÓ ÔÈÅ ÃÏÍÍÏÎ ÌÁ×ȭÓ ÃÏÎÃÅÒÎ ÔÈÁÔ ÔÈÅ ÁÕÔÈÏÒ ÏÒ ÃÏÐÙÒÉÇÈÔ Ï×ÎÅÒ ÒÅÔÁÉÎ ÃÏÎÔÒÏÌ ÔÈÒÏÕÇÈÏÕÔ ÔÈÉÓ 

critical stage. The obvious benefit to author and public alike of assuring authors the leisure to develop their 

ideas free from fear of expropriation outweighs any short-ÔÅÒÍ ȰÎÅ×Ó ÖÁÌÕÅȱ ÔÏ ÂÅ ÇÁÉÎÅÄ ÆÒÏÍ ÐÒÅÍÁÔÕÒÅ 

ÐÕÂÌÉÃÁÔÉÏÎ ÏÆ ÔÈÅ ÁÕÔÈÏÒȭÓ ÅØÐÒÅÓÓÉÏÎȢ 4ÈÅ ÁÕÔÈÏÒȭÓ ÃÏÎÔÒÏÌ ÏÆ ÆÉÒÓÔ ÐÕÂÌÉÃ ÄÉstribution implicates not only his 

personal interest in creative control but his property interest in exploitation of prepublication rights, which are 

valuable in themselves and serve as a valuable adjunct to publicity and marketing. Under ordinary 

circumsÔÁÎÃÅÓȟ ÔÈÅ ÁÕÔÈÏÒȭÓ ÒÉÇÈÔ ÔÏ ÃÏÎÔÒÏÌ ÔÈÅ ÆÉÒÓÔ ÐÕÂÌÉÃ ÁÐÐÅÁÒÁÎÃÅ ÏÆ ÈÉÓ ÕÎÄÉÓÓÅÍÉÎÁÔÅÄ ÅØÐÒÅÓÓÉÏÎ ×ÉÌÌ 

outweigh a claim of fair useȣȢ 

[17] Respondents, however, contend that First Amendment values require a different rule under the 

circumstances of this case. The thrust of the decision below is that the scope of fair use is undoubtedly wider 

when the information conveyed relates to matters of high public concern. Respondents advance the 

substantial public import of the subject matter of the Ford memoirs as grounds for excusing a use that would 

ordinarily not pass muster as a fair useɂÔÈÅ ÐÉÒÁÃÙ ÏÆ ÖÅÒÂÁÔÉÍ ÑÕÏÔÁÔÉÏÎÓ ÆÏÒ ÔÈÅ ÐÕÒÐÏÓÅ ÏÆ ȰÓÃÏÏÐÉÎÇȱ ÔÈÅ 
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ÁÕÔÈÏÒÉÚÅÄ ÆÉÒÓÔ ÓÅÒÉÁÌÉÚÁÔÉÏÎȢ 2ÅÓÐÏÎÄÅÎÔÓ ÅØÐÌÁÉÎ ÔÈÅÉÒ ÃÏÐÙÉÎÇ ÏÆ -ÒȢ &ÏÒÄȭÓ ÅØÐÒÅÓÓÉÏÎ ÁÓ ÅÓÓÅÎÔÉÁÌ ÔÏ 

rÅÐÏÒÔÉÎÇ ÔÈÅ ÎÅ×Ó ÓÔÏÒÙ ÉÔ ÃÌÁÉÍÓ ÔÈÅ ÂÏÏË ÉÔÓÅÌÆ ÒÅÐÒÅÓÅÎÔÓȢ )Î ÒÅÓÐÏÎÄÅÎÔÓȭ ÖÉÅ×ȟ ÎÏÔ ÏÎÌÙ ÔÈÅ ÆÁÃÔÓ 

ÃÏÎÔÁÉÎÅÄ ÉÎ -ÒȢ &ÏÒÄȭÓ ÍÅÍÏÉÒÓȟ ÂÕÔ ÔÈÅ ÐÒÅÃÉÓÅ ÍÁÎÎÅÒ ÉÎ ×ÈÉÃÈ ÈÅ ÅØÐÒÅÓÓÅÄ ÈÉÍÓÅÌÆ ×ÅÒÅ ÁÓ ÎÅ×Ó×ÏÒÔÈÙ 

as what he had to say. Respondents argue that thÅ ÐÕÂÌÉÃȭÓ ÉÎÔÅÒÅÓÔ ÉÎ ÌÅÁÒÎÉÎÇ ÔÈÉÓ ÎÅ×Ó ÁÓ ÆÁÓÔ ÁÓ ÐÏÓÓÉÂÌÅ 

outweighs the right of the author to control its first publication. 

ɍΧήɎ 4ÈÅ 3ÅÃÏÎÄ #ÉÒÃÕÉÔ ÎÏÔÅÄȟ ÃÏÒÒÅÃÔÌÙȟ ÔÈÁÔ ÃÏÐÙÒÉÇÈÔȭÓ ÉÄÅÁȾÅØÐÒÅÓÓÉÏÎ ÄÉÃÈÏÔÏÍÙ ÓÔÒÉËÅÓ Á ÄÅÆÉÎÉÔÉÏÎÁÌ 

balance between the First Amendment and the Copyright Act by permitting free communication of facts 

×ÈÉÌÅ ÓÔÉÌÌ ÐÒÏÔÅÃÔÉÎÇ ÁÎ ÁÕÔÈÏÒȭÓ ÅØÐÒÅÓÓÉÏÎȢ .Ï ÁÕÔÈÏÒ ÍÁÙ ÃÏÐÙÒÉÇÈÔ ÈÉÓ ÉÄÅÁÓ ÏÒ ÔÈÅ ÆÁÃÔÓ ÈÅ ÎÁÒÒÁÔÅÓȣȢ "ÕÔ 

copyright assures those who write and publish factual narrativÅÓ ÓÕÃÈ ÁÓ Ȱ! 4ÉÍÅ ÔÏ (ÅÁÌȱ ÔÈÁÔ ÔÈÅÙ ÍÁÙ ÁÔ 

least enjoy the right to market the original expression contained therein as just compensation for their 

investment. 

ɍΧίɎ 2ÅÓÐÏÎÄÅÎÔÓȭ ÔÈÅÏÒÙȟ ÈÏ×ÅÖÅÒȟ ×ÏÕÌÄ ÅØÐÁÎÄ ÆÁÉÒ ÕÓÅ ÔÏ ÅÆÆÅÃÔÉÖÅÌÙ ÄÅÓÔÒÏÙ ÁÎÙ ÅØÐÅÃÔÁÔÉÏn of copyright 

protection in the work of a public figure. Absent such protection, there would be little incentive to create or 

profit in financing such memoirs, and the public would be denied an important source of significant historical 

information. The promise of copyright would be an empty one if it could be avoided merely by dubbing the 

ÉÎÆÒÉÎÇÅÍÅÎÔ Á ÆÁÉÒ ÕÓÅ ȰÎÅ×Ó ÒÅÐÏÒÔȱ ÏÆ ÔÈÅ ÂÏÏËȢ 

[20] Nor do respondents assert any actual necessity for circumventing the copyright scheme with respect to 

the types of works and users at issue here. Where an author and publisher have invested extensive resources 

in creating an original work and are poised to release it to the public, no legitimate aim is served by pre-

empting the right of first publication. The fact that the words the author has chosen to clothe his narrative 

ÍÁÙ ÏÆ ÔÈÅÍÓÅÌÖÅÓ ÂÅ ȰÎÅ×Ó×ÏÒÔÈÙȱ ÉÓ ÎÏÔ ÁÎ ÉÎÄÅÐÅÎÄÅÎÔ ÊÕÓÔÉÆÉÃÁÔÉÏÎ ÆÏÒ ÕÎÁÕÔÈÏÒÉÚÅÄ ÃÏÐÙÉÎÇ ÏÆ ÔÈÅ 

ÁÕÔÈÏÒȭÓ ÅØÐÒÅÓÓÉÏÎ ÐÒÉÏÒ ÔÏ ÐÕÂÌÉÃÁÔÉÏÎȣȢ 

[21] In our haste to disseminate news, it should not be forgotten that the Framers intended copyright itself to 

ÂÅ ÔÈÅ ÅÎÇÉÎÅ ÏÆ ÆÒÅÅ ÅØÐÒÅÓÓÉÏÎȢ "Ù ÅÓÔÁÂÌÉÓÈÉÎÇ Á ÍÁÒËÅÔÁÂÌÅ ÒÉÇÈÔ ÔÏ ÔÈÅ ÕÓÅ ÏÆ ÏÎÅȭÓ ÅØÐÒÅÓÓÉÏÎȟ ÃÏÐÙÒÉÇÈÔ 

ÓÕÐÐÌÉÅÓ ÔÈÅ ÅÃÏÎÏÍÉÃ ÉÎÃÅÎÔÉÖÅ ÔÏ ÃÒÅÁÔÅ ÁÎÄ ÄÉÓÓÅÍÉÎÁÔÅ ÉÄÅÁÓȣ 

[22] It is fundamentally at odds with the scheme of copyright to accord lesser rights in those works that are of 

greatest importance to the public. Such a notion ignores the major premise of copyright and injures author 

ÁÎÄ ÐÕÂÌÉÃ ÁÌÉËÅȣȢ 

[23] In view of the First AÍÅÎÄÍÅÎÔ ÐÒÏÔÅÃÔÉÏÎÓ ÁÌÒÅÁÄÙ ÅÍÂÏÄÉÅÄ ÉÎ ÔÈÅ #ÏÐÙÒÉÇÈÔ !ÃÔȭÓ ÄÉÓÔÉÎÃÔÉÏÎ ÂÅÔ×ÅÅÎ 

copyrightable expression and uncopyrightable facts and ideas, and the latitude for scholarship and comment 

traditionally afforded by fair use, we see no warrant for expanding the doctrine of fair use to create what 

ÁÍÏÕÎÔÓ ÔÏ Á ÐÕÂÌÉÃ ÆÉÇÕÒÅ ÅØÃÅÐÔÉÏÎ ÔÏ ÃÏÐÙÒÉÇÈÔȢ 7ÈÅÔÈÅÒ ÖÅÒÂÁÔÉÍ ÃÏÐÙÉÎÇ ÆÒÏÍ Á ÐÕÂÌÉÃ ÆÉÇÕÒÅȭÓ 

manuscript in a given case is or is not fair must be judged according to the traditional equities of fair useȣȢ 

[24] &ÁÉÒ ÕÓÅ ÉÓ Á ÍÉØÅÄ ÑÕÅÓÔÉÏÎ ÏÆ ÌÁ× ÁÎÄ ÆÁÃÔȣȢ ɍ7ɎÈÅÔÈÅÒ The Nation article constitutes fair use under § 107 

must be reviewed in light of the principles discussed above. The factors enumerated in the section are not 

ÍÅÁÎÔ ÔÏ ÂÅ ÅØÃÌÕÓÉÖÅȡ Ȱɍ3ɎÉÎÃÅ ÔÈÅ ÄÏÃÔÒÉÎÅ ÉÓ ÁÎ ÅÑÕÉÔÁÂÌÅ ÒÕÌÅ ÏÆ ÒÅÁÓÏÎȟ ÎÏ ÇÅÎÅÒÁÌÌÙ ÁÐÐÌÉÃÁÂÌÅ ÄÅÆÉÎÉÔÉÏÎ ÉÓ 

possible, and each case raising tÈÅ ÑÕÅÓÔÉÏÎ ÍÕÓÔ ÂÅ ÄÅÃÉÄÅÄ ÏÎ ÉÔÓ Ï×Î ÆÁÃÔÓȢȱ HOUSE REPORT, at 65. The four 

factors identified by Congress as especially relevant in determining whether the use was fair are: (1) the 

purpose and character of the use; (2) the nature of the copyrighted work; (3) the substantiality of the portion 

used in relation to the copyrighted work as a whole; (4) the effect on the potential market for or value of the 

copyrighted work. We address each one separately. 

[25] Purpose of the Use. The Second Circuit correctly identified news reporting as the general purpose of The 

NationȭÓ ÕÓÅȢ .Å×Ó ÒÅÐÏÒÔÉÎÇ ÉÓ ÏÎÅ ÏÆ ÔÈÅ ÅØÁÍÐÌÅÓ ÅÎÕÍÅÒÁÔÅÄ ÉÎ § 107 ÔÏ ȰÇÉÖÅ ÓÏÍÅ ÉÄÅÁ ÏÆ ÔÈÅ ÓÏÒÔ ÏÆ 
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ÁÃÔÉÖÉÔÉÅÓ ÔÈÅ ÃÏÕÒÔÓ ÍÉÇÈÔ ÒÅÇÁÒÄ ÁÓ ÆÁÉÒ ÕÓÅ ÕÎÄÅÒ ÔÈÅ ÃÉÒÃÕÍÓÔÁÎÃÅÓȢȱ SENATE REPORTȟ ÁÔ άΧȣȢ Ȱɍ7ɎÈÅÔÈÅÒ Á 

use referred to in the first sentence of section 107 is a fair use in a particular case will depend upon the 

ÁÐÐÌÉÃÁÔÉÏÎ ÏÆ ÔÈÅ ÄÅÔÅÒÍÉÎÁÔÉÖÅ ÆÁÃÔÏÒÓȟ ÉÎÃÌÕÄÉÎÇ ÔÈÏÓÅ ÍÅÎÔÉÏÎÅÄ ÉÎ ÔÈÅ ÓÅÃÏÎÄ ÓÅÎÔÅÎÃÅȢȱ SENATE REPORT, 

at 62. The fact that an ÁÒÔÉÃÌÅ ÁÒÇÕÁÂÌÙ ÉÓ ȰÎÅ×Óȱ ÁÎÄ ÔÈÅÒÅÆÏÒÅ Á ÐÒÏÄÕÃÔÉÖÅ ÕÓÅ ÉÓ ÓÉÍÐÌÙ ÏÎÅ ÆÁÃÔÏÒ ÉÎ Á ÆÁÉÒ 

use analysis. 

ɍΨάɎ ȣȢ The Nation has every right to seek to be the first to publish information. But The Nation went beyond 

simply reporting uncopyrightable information and actively sought to exploit the headline value of its 

ÉÎÆÒÉÎÇÅÍÅÎÔȟ ÍÁËÉÎÇ Á ȰÎÅ×Ó ÅÖÅÎÔȱ ÏÕÔ ÏÆ ÉÔÓ ÕÎÁÕÔÈÏÒÉÚÅÄ ÆÉÒÓÔ ÐÕÂÌÉÃÁÔÉÏÎ ÏÆ Á ÎÏÔÅÄ ÆÉÇÕÒÅȭÓ ÃÏÐÙÒÉÇÈÔÅÄ 

expression. 

[27] The fact that a publication was commercial as opposed to nonprofit is a separate factor that tends to 

weigh against a finding of fair use. Every commercial use of copyrighted material is presumptively an unfair 

exploitation of the monopoly privilege that belongs to the owner of the copyright. In arguing that the purpose 

of news reporting is not purely commercial, The Nation misses the point entirely. The crux of the 

profit/nonprofit distinction is not whether the sole motive of the use is monetary gain but whether the user 

stands to profit from exploitation of the copyrighted material without paying the customary price. 

[28] In evaluating character and purpose we cannot ignore The NationȭÓ ÓÔÁÔÅÄ ÐÕÒÐÏÓÅ ÏÆ ÓÃÏÏÐÉÎÇ ÔÈÅ 

forthcoming hardcover and Time abstracts. The NationȭÓ ÕÓÅ ÈÁÄ ÎÏÔ ÍÅÒÅÌÙ ÔÈÅ ÉÎÃÉÄÅÎÔÁÌ ÅÆÆÅÃÔ ÂÕÔ ÔÈÅ 

intended purpose ÏÆ ÓÕÐÐÌÁÎÔÉÎÇ ÔÈÅ ÃÏÐÙÒÉÇÈÔ ÈÏÌÄÅÒȭÓ ÃÏÍÍÅÒÃÉÁÌÌÙ ÖÁÌÕÁÂÌÅ ÒÉÇÈÔ ÏÆ ÆÉÒÓÔ ÐÕÂÌÉÃÁÔÉÏÎȢ !ÌÓÏ 

ÒÅÌÅÖÁÎÔ ÔÏ ÔÈÅ ÃÈÁÒÁÃÔÅÒ ÏÆ ÔÈÅ ÕÓÅ ÉÓ ÔÈÅ ÐÒÏÐÒÉÅÔÙ ÏÆ ÔÈÅ ÄÅÆÅÎÄÁÎÔȭÓ ÃÏÎÄÕÃÔȢ &ÁÉÒ ÕÓÅ ÐÒÅÓÕÐÐÏÓÅÓ ÇÏÏÄ 

faith and fair dealing. The trial court found that The Nation knowingly exploited a purloined manuscript. 

Unlike the typical claim of fair use, The Nation ÃÁÎÎÏÔ ÏÆÆÅÒ ÕÐ ÅÖÅÎ ÔÈÅ ÆÉÃÔÉÏÎ ÏÆ ÃÏÎÓÅÎÔ ÁÓ ÊÕÓÔÉÆÉÃÁÔÉÏÎȣȢ 

[29] Nature of the Copyrighted Work. Second, the Act directs attention to the nature of the copyrighted work. 

Ȱ! 4ÉÍÅ ÔÏ (ÅÁÌȱ ÍÁÙ ÂÅ ÃÈÁÒÁÃÔÅÒÉÚÅÄ ÁÓ ÁÎ ÕÎÐÕÂÌÉÓÈÅÄ ÈÉÓÔÏÒÉÃÁÌ ÎÁÒÒÁÔÉÖÅ ÏÒ ÁÕÔÏÂÉÏÇÒÁÐÈÙȢ 4ÈÅ ÌÁ× 

ÇÅÎÅÒÁÌÌÙ ÒÅÃÏÇÎÉÚÅÓ Á ÇÒÅÁÔÅÒ ÎÅÅÄ ÔÏ ÄÉÓÓÅÍÉÎÁÔÅ ÆÁÃÔÕÁÌ ×ÏÒËÓ ÔÈÁÎ ×ÏÒËÓ ÏÆ ÆÉÃÔÉÏÎ ÏÒ ÆÁÎÔÁÓÙȣȢ 

[30] Some of the briefer quotes from the memoirs are arguably necessary adequately to convey the facts; for 

ÅØÁÍÐÌÅȟ -ÒȢ &ÏÒÄȭÓ ÃÈÁÒÁÃÔÅÒÉÚÁÔÉÏÎ ÏÆ ÔÈÅ 7ÈÉÔÅ (ÏÕÓÅ ÔÁÐÅÓ ÁÓ ÔÈÅ ȰÓÍÏËÉÎÇ ÇÕÎȱ ÉÓ ÐÅÒÈÁÐÓ ÓÏ ÉÎÔÅÇÒÁÌ ÔÏ 

the idea expressed as to be inseparable from it. But The Nation did not stop at isolated phrases and instead 

ÅØÃÅÒÐÔÅÄ ÓÕÂÊÅÃÔÉÖÅ ÄÅÓÃÒÉÐÔÉÏÎÓ ÁÎÄ ÐÏÒÔÒÁÉÔÓ ÏÆ ÐÕÂÌÉÃ ÆÉÇÕÒÅÓ ×ÈÏÓÅ ÐÏ×ÅÒ ÌÉÅÓ ÉÎ ÔÈÅ ÁÕÔÈÏÒȭÓ 

individualized expression. Such use, focusing on the most expressive elements of the work, exceeds that 

necessary to disseminate the facts. 

[31] The fact that a work is unpublished is a critical element of its nature. Our prior discussion establishes that 

the scope of fair use is narrower with respect to unpublished works. While even substantial quotations might 

qualify as fair use in a review of a published work or a news account of a speech that had been delivered to the 

ÐÕÂÌÉÃ ÏÒ ÄÉÓÓÅÍÉÎÁÔÅÄ ÔÏ ÔÈÅ ÐÒÅÓÓȟ ÔÈÅ ÁÕÔÈÏÒȭÓ ÒÉÇÈÔ ÔÏ ÃÏÎÔÒÏÌ ÔÈÅ ÆÉÒÓÔ ÐÕÂÌÉÃ ÁÐÐÅÁÒÁÎÃÅ ÏÆ ÈÉÓ ÅØÐÒÅÓÓÉÏÎ 

weighs against such use of the work before its release. The right of first publication encompasses not only the 

choice whether to publish at all, but also the choices of when, where, and in what form first to publish a work. 

ɍΩΨɎ )Î ÔÈÅ ÃÁÓÅ ÏÆ -ÒȢ &ÏÒÄȭÓ ÍÁÎÕÓÃÒÉÐÔȟ ÔÈÅ ÃÏÐÙÒÉÇÈÔ ÈÏÌÄÅÒÓȭ ÉÎÔÅÒÅÓÔ ÉÎ ÃÏÎÆÉÄÅÎÔÉÁÌÉÔÙ ÉÓ ÉÒÒÅÆÕÔÁÂÌÅȠ ÔÈÅ 

ÃÏÐÙÒÉÇÈÔ ÈÏÌÄÅÒÓ ÈÁÄ ÅÎÔÅÒÅÄ ÉÎÔÏ Á ÃÏÎÔÒÁÃÔÕÁÌ ÕÎÄÅÒÔÁËÉÎÇ ÔÏ ȰËÅÅÐ ÔÈÅ ÍÁÎÕÓÃÒÉÐÔ ÃÏÎÆÉÄÅÎÔÉÁÌȱ ÁÎÄ 

ÒÅÑÕÉÒÅÄ ÔÈÁÔ ÁÌÌ ÔÈÏÓÅ ÔÏ ×ÈÏÍ ÔÈÅ ÍÁÎÕÓÃÒÉÐÔ ×ÁÓ ÓÈÏ×Î ÁÌÓÏ ȰÓÉÇÎ ÁÎ ÁÇÒÅÅÍÅÎÔ ÔÏ ËÅÅÐ ÔÈÅ ÍÁÎÕÓÃÒÉpt 

ÃÏÎÆÉÄÅÎÔÉÁÌȢȱ 7ÈÉÌÅ ÔÈÅ ÃÏÐÙÒÉÇÈÔ ÈÏÌÄÅÒÓȭ ÃÏÎÔÒÁÃÔ ×ÉÔÈ Time required Time to submit its proposed article 

seven days before publication, The NationȭÓ ÃÌÁÎÄÅÓÔÉÎÅ ÐÕÂÌÉÃÁÔÉÏÎ ÁÆÆÏÒÄÅÄ ÎÏ ÓÕÃÈ ÏÐÐÏÒÔÕÎÉÔÙ ÆÏÒ ÃÒÅÁÔÉÖÅ 

or quality control. It was hastily patched together and contained a number of inaccuracies. A use that so 
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ÃÌÅÁÒÌÙ ÉÎÆÒÉÎÇÅÓ ÔÈÅ ÃÏÐÙÒÉÇÈÔ ÈÏÌÄÅÒȭÓ ÉÎÔÅÒÅÓÔÓ ÉÎ ÃÏÎÆÉÄÅÎÔÉÁÌÉÔÙ ÁÎÄ ÃÒÅÁÔÉÖÅ ÃÏÎÔÒÏÌ ÉÓ ÄÉÆÆÉÃÕÌÔ ÔÏ 

ÃÈÁÒÁÃÔÅÒÉÚÅ ÁÓ ȰÆÁÉÒȢȱ 

[33] Amount and Substantiality of the Portion Used. Next, the Act directs us to examine the amount and 

substantiality of the portion used in relation to the copyrighted work as a whole. In absolute terms, the words 

ÁÃÔÕÁÌÌÙ ÑÕÏÔÅÄ ×ÅÒÅ ÁÎ ÉÎÓÕÂÓÔÁÎÔÉÁÌ ÐÏÒÔÉÏÎ ÏÆ Ȱ! 4ÉÍÅ ÔÏ (ÅÁÌȢȱ 4ÈÅ $ÉÓÔÒÉÃÔ #ÏÕÒÔȟ ÈÏ×ÅÖÅÒȟ found that 

Ȱ[T]he Nation ÔÏÏË ×ÈÁÔ ×ÁÓ ÅÓÓÅÎÔÉÁÌÌÙ ÔÈÅ ÈÅÁÒÔ ÏÆ ÔÈÅ ÂÏÏËȢȱ 7Å ÂÅÌÉÅÖÅ ÔÈÅ #ÏÕÒÔ ÏÆ !ÐÐÅÁÌÓ ÅÒÒÅÄ ÉÎ 

ÏÖÅÒÒÕÌÉÎÇ ÔÈÅ $ÉÓÔÒÉÃÔ *ÕÄÇÅȭÓ ÅÖÁÌÕÁÔÉÏÎ ÏÆ ÔÈÅ ÑÕÁÌÉÔÁÔÉÖÅ ÎÁÔÕÒÅ ÏÆ ÔÈÅ ÔÁËÉÎÇȢ ! Time editor described the 

ÃÈÁÐÔÅÒÓ ÏÎ ÔÈÅ ÐÁÒÄÏÎ ÁÓ ȰÔÈÅ ÍÏÓÔ ÉÎÔÅÒÅÓÔÉÎÇ ÁÎÄ ÍÏÖÉÎÇ ÐÁÒÔÓ ÏÆ ÔÈÅ ÅÎÔÉÒÅ ÍÁÎÕÓÃÒÉÐÔȢȱ ȣȢ ɍThe Nation] 

ÑÕÏÔÅÄ ÔÈÅÓÅ ÐÁÓÓÁÇÅÓ ÐÒÅÃÉÓÅÌÙ ÂÅÃÁÕÓÅ ÔÈÅÙ ÑÕÁÌÉÔÁÔÉÖÅÌÙ ÅÍÂÏÄÉÅÄ &ÏÒÄȭÓ ÄÉÓÔÉÎÃÔÉÖÅ ÅØÐÒÅÓÓÉÏÎȢ 

[34] ȣȢ [T]he fact that a substantial portion of the infringing work was copied verbatim is evidence of the 

qualitative value of the copied material, both to the originator and to the plagiarist who seeks to profit from 

ÍÁÒËÅÔÉÎÇ ÓÏÍÅÏÎÅ ÅÌÓÅȭÓ ÃÏÐÙÒÉÇÈÔÅÄ ÅØÐÒÅÓÓÉÏÎȢ 

[35] Stripped to the verbatim quotes, the direct takings from the unpublished manuscript constitute at least 

13% of the infringing article. The Nation article is structured around the quoted excerpts which serve as its 

dramatic focal points. In view of the expressive value of the excerpts and their key role in the infringing work, 

×Å ÃÁÎÎÏÔ ÁÇÒÅÅ ×ÉÔÈ ÔÈÅ 3ÅÃÏÎÄ #ÉÒÃÕÉÔ ÔÈÁÔ ÔÈÅ ȰÍÁÇÁÚÉÎÅ ÔÏÏË Á ÍÅÁÇÅÒȟ ÉÎÄÅÅÄ ÁÎ ÉÎÆÉÎÉÔÅÓÉÍÁÌ ÁÍÏÕÎÔ 

ÏÆ &ÏÒÄȭÓ ÏÒÉÇÉÎÁÌ ÌÁÎÇÕÁÇÅȢȱ 

[36] Effect on the Market. &ÉÎÁÌÌÙȟ ÔÈÅ !ÃÔ ÆÏÃÕÓÅÓ ÏÎ ȰÔÈÅ ÅÆÆÅÃÔ ÏÆ ÔÈÅ ÕÓÅ ÕÐÏÎ ÔÈÅ ÐÏÔÅÎÔÉÁÌ ÍÁÒËÅÔ for or 

ÖÁÌÕÅ ÏÆ ÔÈÅ ÃÏÐÙÒÉÇÈÔÅÄ ×ÏÒËȢȱ 4ÈÉÓ ÌÁÓÔ ÆÁÃÔÏÒ ÉÓ ÕÎÄÏÕÂÔÅÄÌÙ ÔÈÅ ÓÉÎÇÌÅ ÍÏÓÔ ÉÍÐÏÒÔÁÎÔ ÅÌÅÍÅÎÔ ÏÆ ÆÁÉÒ ÕÓÅȢ 

Fair use, when properly applied, is limited to copying by others which does not materially impair the 

marketability of the work which is copied. The trial court found not merely a potential but an actual effect on 

the market. TimeȭÓ ÃÁÎÃÅÌÌÁÔÉÏÎ ÏÆ ÉÔÓ ÐÒÏÊÅÃÔÅÄ ÓÅÒÉÁÌÉÚÁÔÉÏÎ ÁÎÄ ÉÔÓ ÒÅÆÕÓÁÌ ÔÏ ÐÁÙ ÔÈÅ ΓΧΨȟΫΦΦ ×ÅÒÅ ÔÈÅ ÄÉÒÅÃÔ 

ÅÆÆÅÃÔ ÏÆ ÔÈÅ ÉÎÆÒÉÎÇÅÍÅÎÔȣȢ 2ÁÒÅÌÙ ×ÉÌÌ Á ÃÁÓÅ ÏÆ ÃÏÐÙÒÉÇÈÔ ÉÎÆÒÉngement present such clear-cut evidence of 

actual damage. Petitioners assured Time that there would be no other authorized publication of any portion 

of the unpublished manuscript prior to April 23, 1979. Any publication of material from chapters 1 and 3 would 

permit Time to renegotiate its final payment. Time cited The NationȭÓ ÁÒÔÉÃÌÅȟ ×ÈÉÃÈ ÃÏÎÔÁÉÎÅÄ ÖÅÒÂÁÔÉÍ ÑÕÏÔÅÓ 

ÆÒÏÍ ÔÈÅ ÕÎÐÕÂÌÉÓÈÅÄ ÍÁÎÕÓÃÒÉÐÔȟ ÁÓ Á ÒÅÁÓÏÎ ÆÏÒ ÉÔÓ ÎÏÎÐÅÒÆÏÒÍÁÎÃÅȣȢ ɍ/ɎÎÃÅ Á ÃÏÐÙÒÉÇÈÔ ÈÏÌÄÅÒ ÅÓÔÁÂÌÉÓÈÅÓ 

with reasonable probability the existence of a causal connection between the infringement and a loss of 

revenue, the burden properly shifts to the infringer to show that this damage would have occurred had there 

been no taking of copyrighted expression. Petitioners established a prima facie case of actual damage that 

respondents failed to rebut.  

[37] More important, to negate fair use one need only show that if the challenged use should become 

widespread, it would adversely affect the potential ÍÁÒËÅÔ ÆÏÒ ÔÈÅ ÃÏÐÙÒÉÇÈÔÅÄ ×ÏÒËȣ 

[38] Placed in a broader perspective, a fair use doctrine that permits extensive prepublication quotations from 

ÁÎ ÕÎÒÅÌÅÁÓÅÄ ÍÁÎÕÓÃÒÉÐÔ ×ÉÔÈÏÕÔ ÔÈÅ ÃÏÐÙÒÉÇÈÔ Ï×ÎÅÒȭÓ ÃÏÎÓÅÎÔ ÐÏÓÅÓ ÓÕÂÓÔÁÎÔÉÁÌ ÐÏÔÅÎÔÉÁÌ ÆÏÒ ÄÁÍÁÇÅ ÔÏ 

the marketability of first serialization rights in general. Isolated instances of minor infringements, when 

multiplied many times, become in the aggregate a major inroad on copyright that must be prevented. 

V 

[39] The Court of Appeals erred in concluding that The NationȭÓ ÕÓÅ ÏÆ ÔÈÅ ÃÏÐÙÒÉÇÈÔÅÄ ÍÁÔÅÒÉÁÌ was excused 

ÂÙ ÔÈÅ ÐÕÂÌÉÃȭÓ ÉÎÔÅÒÅÓÔ ÉÎ ÔÈÅ ÓÕÂÊÅÃÔ ÍÁÔÔÅÒȢ )Ô ÅÒÒÅÄȟ ÁÓ ×ÅÌÌȟ ÉÎ ÏÖÅÒÌÏÏËÉÎÇ ÔÈÅ ÕÎÐÕÂÌÉÓÈÅÄ ÎÁÔÕÒÅ ÏÆ ÔÈÅ 

work and the resulting impact on the potential market for first serial rights of permitting unauthorized 

prepublication excerpts undÅÒ ÔÈÅ ÒÕÂÒÉÃ ÏÆ ÆÁÉÒ ÕÓÅȢ &ÉÎÁÌÌÙȟ ÉÎ ÆÉÎÄÉÎÇ ÔÈÅ ÔÁËÉÎÇ ȰÉÎÆÉÎÉÔÅÓÉÍÁÌȟȱ ÔÈÅ #ÏÕÒÔ ÏÆ 
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Appeals accorded too little weight to the qualitative importance of the quoted passages of original 

expression. In sum, the traditional doctrine of fair use, as embodied in the Copyright Act, does not sanction 

the use made by The Nation of these copyrighted materials. Any copyright infringer may claim to benefit the 

public by increasing public access to the copyrighted work. But Congress has not designed, and we see no 

wÁÒÒÁÎÔ ÆÏÒ ÊÕÄÉÃÉÁÌÌÙ ÉÍÐÏÓÉÎÇȟ Á ȰÃÏÍÐÕÌÓÏÒÙ ÌÉÃÅÎÓÅȱ ÐÅÒÍÉÔÔÉÎÇ ÕÎÆÅÔÔÅÒÅÄ ÁÃÃÅÓÓ ÔÏ ÔÈÅ ÕÎÐÕÂÌÉÓÈÅÄ 

copyrighted expression of public figures. 

ɍΪΦɎ ȣȢ ɍ7ɎÅ ÆÉÎÄ ÔÈÁÔ The NationȭÓ ÕÓÅ ÏÆ ÔÈÅÓÅ ÖÅÒÂÁÔÉÍ ÅØÃÅÒÐÔÓ ÆÒÏÍ ÔÈÅ ÕÎÐÕÂÌÉÓÈÅÄ ÍÁÎÕÓÃÒÉÐÔ ×ÁÓ ÎÏÔ Á 

faÉÒ ÕÓÅ ȣȢ 

BRENNAN, J., dissenting, in which Justice White and Justice Marshall joined. 

[41] The Court holds that The NationȭÓ ÑÕÏÔÁÔÉÏÎ ÏÆ ΩΦΦ ×ÏÒÄÓ ÆÒÏÍ ÔÈÅ ÕÎÐÕÂÌÉÓÈÅÄ ΨΦΦȟΦΦΦ-word manuscript 

of President Gerald R. Ford infringed the copyright in that manuscript, even though the quotations related to 

a historical event of undoubted significanceɂthe resignation and pardon of President Richard M. Nixon. 

!ÌÔÈÏÕÇÈ ÔÈÅ #ÏÕÒÔ ÐÕÒÓÕÅÓ ÔÈÅ ÌÁÕÄÁÂÌÅ ÇÏÁÌ ÏÆ ÐÒÏÔÅÃÔÉÎÇ ȰÔÈÅ ÅÃÏÎÏÍÉÃ ÉÎÃÅÎÔÉÖÅ ÔÏ ÃÒÅÁÔÅ ÁÎÄ 

disseminÁÔÅ ÉÄÅÁÓȟȱ ÔÈÉÓ ÚÅÁÌÏÕÓ ÄÅÆÅÎÓÅ ÏÆ ÔÈÅ ÃÏÐÙÒÉÇÈÔ Ï×ÎÅÒȭÓ ÐÒÅÒÏÇÁÔÉÖÅ ×ÉÌÌȟ ) ÆÅÁÒȟ ÓÔÉÆÌÅ ÔÈÅ ÂÒÏÁÄ 

ÄÉÓÓÅÍÉÎÁÔÉÏÎ ÏÆ ÉÄÅÁÓ ÁÎÄ ÉÎÆÏÒÍÁÔÉÏÎ ÃÏÐÙÒÉÇÈÔ ÉÓ ÉÎÔÅÎÄÅÄ ÔÏ ÎÕÒÔÕÒÅȢ 0ÒÏÔÅÃÔÉÏÎ ÏÆ ÔÈÅ ÃÏÐÙÒÉÇÈÔ Ï×ÎÅÒȭÓ 

economic interest is achieved in this case through an exceedingly narrow definition of the scope of fair use. 

The progress of arts and sciences and the robust public debate essential to an enlightened citizenry are ill 

served by this constricted reading of the fair use doctrine. I therefore respectfully dissentȣȢ 

ɍΪΨɎ )Î ÍÙ ÊÕÄÇÍÅÎÔȟ ÔÈÅ #ÏÕÒÔȭÓ ÆÁÉÒ ÕÓÅ ÁÎÁÌÙÓÉÓ ÈÁÓ ÆÁÌÌÅÎ ÔÏ ÔÈÅ ÔÅÍÐÔÁÔÉÏÎ ÔÏ ÆÉÎÄ ÃÏÐÙÒÉÇÈÔ ÖÉÏÌÁÔÉÏÎ 

based on a minimal use of literary form in order to provide compensation for the appropriation of information 

from a work of history. The failure to distinguish between information and literary form permeates every 

ÁÓÐÅÃÔ ÏÆ ÔÈÅ #ÏÕÒÔȭÓ ÆÁÉÒ ÕÓÅ ÁÎÁÌÙÓÉÓ ÁÎÄ ÌÅÁÄÓ ÔÈÅ #ÏÕÒÔ ÔÏ ÔÈÅ ×ÒÏÎÇ ÒÅÓÕÌÔ ÉÎ ÔÈÉÓ ÃÁÓÅȢ !ÐÐÌÉÃÁÔÉÏÎ ÏÆ ÔÈÅ 

statutorily prescribed analysis with attention to the distinction between information and literary form leads to 

a straightforward finding of fair use within the meaning of § 107ȣȢ 

ɍΪΩɎ 4ÈÅ #ÏÕÒÔȭÓ ÅØÃÅÅÄÉÎÇÌÙ ÎÁÒÒÏ× ÁÐÐÒÏÁÃÈ ÔÏ ÆÁÉÒ ÕÓÅ ÐÅÒÍÉÔÓ (ÁÒÐÅÒ Ǫ 2Ï× ÔÏ ÍÏÎÏÐÏÌÉÚÅ ÉÎÆÏÒÍÁÔÉÏÎȢ 

This holding effects an important extension of property rights and a corresponding curtailment in the free use 

of knowledge and of ideas. The Court has perhaps advanced the ability of the historianɂor at least the public 

official who has recently left officeɂto capture the full economic value of information in his or her possession. 

But the Court does so only by risking the robust debate of public issues that is the essence of self-

government. The Nation was providing the grist for that robust debate. The Court imposes liability upon The 

Nation for no other reason than that The Nation succeeded in being the first to provide certain information to 

the public. I dissent. 

NOTES 

1. Given The NationȭÓ ÓÔÁÔÕÓ ÁÓ Á ÎÏÎ-ÐÒÏÆÉÔ ÅÎÔÉÔÙȟ ×ÈÁÔ ÄÏ ÙÏÕ ÍÁËÅ ÏÆ ÔÈÅ #ÏÕÒÔȭÓ ÁÎÁÌÙÓÉÓ ÏÆ ×ÈÅÔÈÅÒ ÔÈÅ 

ÍÁÇÁÚÉÎÅȭÓ ÕÓÅ ÏÆ &ÏÒÄȭÓ ÁÕÔÏÂÉÏÇÒÁÐÈÙ was commercial (as part of its analysis of the first fair use factor)? 

2. As a matter of copyright policy, should bad faith be relevant to a determination of fair use? And by what 

ÍÅÔÒÉÃ ÉÓ Á ÃÏÕÒÔ ÔÏ ÄÅÔÅÒÍÉÎÅ ȰÂÁÄ ÆÁÉÔÈȱȩ )Ó The NationȭÓ ÃÏÎÄÕÃÔ ÉÎ ÒÅÐÏÒÔÉÎÇ ÏÎ ÔÈÅ &ÏÒÄ ÍÁÎÕÓÃÒÉÐÔ ȰÂÁÄ 

ÆÁÉÔÈȱ ÂÙ ÔÈÅ ÓÔÁÎÄÁÒÄÓ ÏÆ !ÍÅÒÉÃÁÎ ÊÏÕÒÎÁÌÉÓÍ? Are you comfortable with a group of lawyers articulating 

norms for journalists? 

3. How does the Harper & Row majority view the purpose of fair use? By contrast, how does the dissent view 

its purpose? 
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4. Do you have a sense after reading Harper & Row whether any particular factor is more important than 

others to a conclusion of fair use? If so, in all contexts or only in the specific context at issue here? 

5. Harper & Row emphasized the unpublished natuÒÅ ÏÆ ÔÈÅ ÐÌÁÉÎÔÉÆÆȭÓ ×ÏÒË ÁÓ Á ÃÒÉÔÉÃÁÌ ÁÓÐÅÃÔ ×ÅÉÇÈÉÎÇ 

against fair use. In this regard, consider Salinger v. Random House, Inc., 811 F.2d 90 (2d Cir. 1987), decided 

after Harper & Row. In Salinger, Ian Hamilton had written a biography of the famously reclusive author J.D. 

Salinger. In the biography, Hamilton relied heavily on unpublished letters that Salinger had written and sent 

to others, including Learned Hand, Ernest Hemingway, and Whit Burnett. Hamilton gained access to most, if 

not all, of these letters through various university libraries, to which the recipients had donated the letters. 

The biography relies on 44 such letters, which Hamilton mostly paraphrases closely and occasionally quotes. 

For example, in a 1943 letter to Burnett, Salinger expresses his disapproval over the marriage of his ex-

ÇÉÒÌÆÒÉÅÎÄ /ÏÎÁ /ȭ.ÅÉÌÌ ÔÏ #ÈÁÒÌÉÅ #ÈÁÐÌÉÎȡ 

I can see them at home evenings. Chaplin squatting grey and nude, atop his chiffonier, 

swinging his thyroid around his head by his bamboo cane, like a dead rat. Oona in an 

aquamarine gown, applauding madly from the bathroom. Agnes (her mother) in a Jantzen 

bathing suit, passing ÂÅÔ×ÅÅÎ ÔÈÅÍ ×ÉÔÈ ÃÏÃËÔÁÉÌÓȢ )ȭm facetious, but Iȭm sorry. Sorry for anyone 

×ÉÔÈ Á ÐÒÏÆÉÌÅ ÁÓ ÙÏÕÎÇ ÁÎÄ ÌÏÖÅÌÙ ÁÓ /ÏÎÁȭÓȢ 

In reliance on this letter, Hamilton wrote in his biography: 

At one point in a letter to Whit Burnett, he provides a pen portrait of the Happy Hour Chez 

Chaplin: the comedian, ancient and unclothed, is brandishing his walking stickɂattached to 

the stick, and horribly resembling a lifÅÌÅÓÓ ÒÏÄÅÎÔȟ ÉÓ ÏÎÅ ÏÆ #ÈÁÐÌÉÎȭs vital organs. Oona claps 

her hands in appreciation and Agnes, togged out in a bathing suit, pours drinks. Salinger goes 

on to say heȭs sorryɂsorry not for what he has just written, but for Oona: far too youthful and 

exquisite for such a dreadful fate. 

3ÁÌÉÎÇÅÒ ÓÕÅÄ (ÁÍÉÌÔÏÎ ÁÎÄ 2ÁÎÄÏÍ (ÏÕÓÅȟ ÔÈÅ ÂÏÏËȭÓ ÐÕÂÌÉÓÈÅÒȟ ÆÏÒ ÃÏÐÙÒÉÇÈÔ ÉÎÆÒÉÎÇÅÍÅÎÔȢ The Second 

Circuit held in favor of Salinger, finding infringement and no fair use. After noting that Harper & Row 

ȰÕÎÄÅÒÓÃÏÒÅÄ ÔÈÅ ÉÄÅÁ ÔÈÁÔ ÕÎÐÕÂÌÉÓÈÅÄ ÌÅÔÔÅÒÓ ÎÏÒÍÁÌÌÙ ÅÎÊÏÙ ÉÎÓÕÌÁÔÉÏÎ ÆÒÏÍ ÆÁÉÒ ÕÓÅ ÃÏÐÙÉÎÇȟȱ the Second 

#ÉÒÃÕÉÔ ÒÅÁÓÏÎÅÄ ÔÈÁÔ ȰÔÈÅ ÔÅÎÏÒ ÏÆ ÔÈÅ #ÏÕÒÔȭÓ ÅÎÔÉÒÅ ÄÉÓÃÕÓÓÉÏÎ ÏÆ unpublished works conveys the idea that 

such works normally enjoy complete protection against copying any protected expressionȢȱ 

Many understood Salinger and other similar post-Harper & Row decisions to establish an absolute bar on 

finding fair use of unpublished works. In response, in 1992, Congress amended § 107 by adding the following 

sentence after its listing of the four statutory factors: Ȱ4ÈÅ ÆÁÃÔ ÔÈÁÔ Á ×ÏÒË ÉÓ ÕÎÐÕÂÌÉÓÈÅÄ ÓÈÁÌÌ ÎÏÔ ÉÔÓÅÌÆ ÂÁÒ Á 

ÆÉÎÄÉÎÇ ÏÆ ÆÁÉÒ ÕÓÅ ÉÆ ÓÕÃÈ ÆÉÎÄÉÎÇ ÉÓ ÍÁÄÅ ÕÐÏÎ ÃÏÎÓÉÄÅÒÁÔÉÏÎ ÏÆ ÁÌÌ ÔÈÅ ÁÂÏÖÅ ÆÁÃÔÏÒÓȢȱ Act of Oct. 24, 1992, 

Pub. L. No. 102-492, 106 Stat. 3145. Was this amendment good copyright policy? 
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Luther R. Campbell v. AcuffɀRose Music, Inc. 
510 U.S. 569 (1994) 

SOUTER, J.: ȣ 

ɍΧɎ )Î ΧίάΪȟ 2ÏÙ /ÒÂÉÓÏÎ ÁÎÄ 7ÉÌÌÉÁÍ $ÅÅÓ ×ÒÏÔÅ Á ÒÏÃË ÂÁÌÌÁÄ ÃÁÌÌÅÄ Ȱ/Èȟ 0ÒÅÔÔÙ 7ÏÍÁÎȱ ÁÎÄ assigned their 

rights in it to respondent Acuff-Rose Music, Inc. Acuff-Rose registered the song for copyright protection. 

[2] Petitioners Luther R. Campbell, Christopher Wongwon, Mark Ross, and David Hobbs are collectively 

known as 2 Live Crew, a popular rÁÐ ÍÕÓÉÃ ÇÒÏÕÐȢ )Î Χίήίȟ #ÁÍÐÂÅÌÌ ×ÒÏÔÅ Á ÓÏÎÇ ÅÎÔÉÔÌÅÄ Ȱ0ÒÅÔÔÙ 7ÏÍÁÎȟȱ 

×ÈÉÃÈ ÈÅ ÌÁÔÅÒ ÄÅÓÃÒÉÂÅÄ ÉÎ ÁÎ ÁÆÆÉÄÁÖÉÔ ÁÓ ÉÎÔÅÎÄÅÄȟ ȰÔÈÒÏÕÇÈ ÃÏÍÉÃÁÌ ÌÙÒÉÃÓȟ ÔÏ ÓÁÔÉÒÉÚÅ ÔÈÅ ÏÒÉÇÉÎÁÌ ×ÏÒËȢȢȢȢȱ 

/Î *ÕÌÙ Ϋȟ Χίήίȟ Ψ ,ÉÖÅ #ÒÅ×ȭÓ ÍÁÎÁÇÅÒ ÉÎÆÏÒÍÅÄ Acuff-Rose that 2 Live #ÒÅ× ÈÁÄ ×ÒÉÔÔÅÎ Á ÐÁÒÏÄÙ ÏÆ Ȱ/Èȟ 

0ÒÅÔÔÙ 7ÏÍÁÎȟȱ ÔÈÁÔ ÔÈÅÙ ×ÏÕÌÄ ÁÆÆÏÒÄ ÁÌÌ ÃÒÅÄÉÔ ÆÏÒ Ï×ÎÅÒÓÈÉÐ ÁÎÄ ÁÕÔÈÏÒÓÈÉÐ ÏÆ ÔÈÅ ÏÒÉÇÉÎÁÌ ÓÏÎÇ ÔÏ Acuff-

Rose, Dees, and Orbison, and that they were willing to pay a fee for the use they wished to make of it. 

Enclosed ×ÉÔÈ ÔÈÅ ÌÅÔÔÅÒ ×ÅÒÅ Á ÃÏÐÙ ÏÆ ÔÈÅ ÌÙÒÉÃÓ ÁÎÄ Á ÒÅÃÏÒÄÉÎÇ ÏÆ Ψ ,ÉÖÅ #ÒÅ×ȭÓ ÓÏÎÇȢ Acuff-RoseȭÓ ÁÇÅÎÔ 

ÒÅÆÕÓÅÄ ÐÅÒÍÉÓÓÉÏÎȟ ÓÔÁÔÉÎÇ ÔÈÁÔ Ȱ) ÁÍ Á×ÁÒÅ ÏÆ ÔÈÅ ÓÕÃÃÅÓÓ ÅÎÊÏÙÅÄ ÂÙ Ȭ4ÈÅ Ψ ,ÉÖÅ #ÒÅ×Óȭȟ ÂÕÔ ) ÍÕÓÔ ÉÎÆÏÒÍ 

you that we cannot permit the use of a parody oÆ Ȭ/Èȟ 0ÒÅÔÔÙ 7ÏÍÁÎȢȭȱ .ÏÎÅÔÈÅÌÅÓÓȟ ÉÎ *ÕÎÅ ÏÒ *ÕÌÙ Χίήίȟ Ψ 

,ÉÖÅ #ÒÅ× ÒÅÌÅÁÓÅÄ ÒÅÃÏÒÄÓȟ ÃÁÓÓÅÔÔÅ ÔÁÐÅÓȟ ÁÎÄ ÃÏÍÐÁÃÔ ÄÉÓÃÓ ÏÆ Ȱ0ÒÅÔÔÙ 7ÏÍÁÎȱ ÉÎ Á ÃÏÌÌÅÃÔÉÏÎ ÏÆ ÓÏÎÇÓ 

ÅÎÔÉÔÌÅÄ Ȱ!Ó #ÌÅÁÎ !Ó 4ÈÅÙ 7ÁÎÎÁ "ÅȢȱ 4ÈÅ ÁÌÂÕÍÓ ÁÎÄ ÃÏÍÐÁÃÔ ÄÉÓÃÓ ÉÄÅÎÔÉÆÙ ÔÈÅ ÁÕÔÈÏÒÓ ÏÆ Ȱ0ÒÅÔÔÙ 7ÏÍÁÎȱ 

as Orbison and Dees and its publisher as Acuff-Rose. 

[3] Almost a year later, after nearly a quarter of a million copies of the recording had been sold, Acuff-Rose 

sued 2 Live Crew and its record company, Luke Skyywalker Records, for copyright infringement. The District 

#ÏÕÒÔ ÇÒÁÎÔÅÄ ÓÕÍÍÁÒÙ ÊÕÄÇÍÅÎÔ ÆÏÒ Ψ ,ÉÖÅ #ÒÅ× ȣȢ 

ɍΪɎ 4ÈÅ #ÏÕÒÔ ÏÆ !ÐÐÅÁÌÓ ÆÏÒ ÔÈÅ 3ÉØÔÈ #ÉÒÃÕÉÔ ÒÅÖÅÒÓÅÄ ÁÎÄ ÒÅÍÁÎÄÅÄȣȢ 

ɍΫɎ 7Å ÇÒÁÎÔÅÄ ÃÅÒÔÉÏÒÁÒÉ ÔÏ ÄÅÔÅÒÍÉÎÅ ×ÈÅÔÈÅÒ Ψ ,ÉÖÅ #ÒÅ×ȭÓ ÃÏÍÍÅÒÃÉÁÌ ÐÁÒÏÄÙ ÃÏÕÌÄ ÂÅ Á ÆÁÉÒ ÕÓÅȣȢ 

ɍάɎ )Ô ÉÓ ÕÎÃÏÎÔÅÓÔÅÄ ÈÅÒÅ ÔÈÁÔ Ψ ,ÉÖÅ #ÒÅ×ȭÓ ÓÏÎÇ ×ÏÕÌÄ ÂÅ ÁÎ ÉÎÆÒÉÎÇÅÍÅÎÔ ÏÆ !ÃÕÆÆ-2ÏÓÅȭÓ ÒÉÇÈÔÓ ÉÎ Ȱ/Èȟ 

0ÒÅÔÔÙ 7ÏÍÁÎȟȱ ÕÎÄÅÒ ÔÈÅ #ÏÐÙÒÉÇÈÔ !ÃÔ ÏÆ Χίέά ÂÕÔ ÆÏÒ Á ÆÉÎÄÉÎÇ ÏÆ ÆÁÉÒ ÕÓÅ ÔÈÒÏÕÇÈ ÐÁÒÏÄÙȢ &ÒÏÍ ÔÈÅ ÉÎÆÁÎÃÙ 

of copyright protection, some opportunity for fair use of copyrighted materials has been thought necessary to 

ÆÕÌÆÉÌÌ ÃÏÐÙÒÉÇÈÔȭÓ ÖÅÒÙ ÐÕÒÐÏÓÅȟ ȰɍÔɎÏ ÐÒÏÍÏÔÅ ÔÈÅ 0ÒÏÇÒÅÓÓ ÏÆ 3ÃÉÅÎÃÅ ÁÎÄ ÕÓÅÆÕÌ !ÒÔÓȢȢȢȢȱ U.S. CONST., Art. I, 

§ ήȟ ÃÌȢ ήȣȢ 

ɍέɎ ȣȢ 4ÈÅ ÆÁÉÒ ÕÓÅ ÄÏÃÔÒÉÎÅ ȣ ÐÅÒÍÉÔÓ ÁÎÄ ÒÅÑÕÉÒÅÓ ÃÏÕÒÔÓ to avoid rigid application of the copyright statute 

when, on occasion, it would stifle the very creativity which that law is designed to foster. 

[8] The task [of adjudging fair use] is not to be simplified with bright-line rules, for the statute, like the 

doctrine it recognizes, calls for case-by-ÃÁÓÅ ÁÎÁÌÙÓÉÓȢ 4ÈÅ ÔÅØÔ ÅÍÐÌÏÙÓ ÔÈÅ ÔÅÒÍÓ ȰÉÎÃÌÕÄÉÎÇȱ ÁÎÄ ȰÓÕÃÈ ÁÓȱ ÉÎ 

ÔÈÅ ÐÒÅÁÍÂÌÅ ÐÁÒÁÇÒÁÐÈ ÔÏ ÉÎÄÉÃÁÔÅ ÔÈÅ ȰÉÌÌÕÓÔÒÁÔÉÖÅ ÁÎÄ ÎÏÔ ÌÉÍÉÔÁÔÉÖÅȱ ÆÕÎÃÔÉÏÎ ÏÆ ÔÈÅ ÅØÁÍÐÌÅÓ ÇÉÖÅÎȟ § 101, 

which thus provide only general guidance about the sorts of copying that courts and Congress most 

In reading the following opinion, consider the purpose the Court articulates for fair use. How is the 

#ÏÕÒÔȭÓ ÕÎÄÅÒÓÔÁÎÄÉÎÇ ÏÆ ÔÈÅ ÆÏÕÒ ÆÁÃÔÏÒÓ ÄÉÆÆÅÒÅÎÔȟ ÉÆ ÁÔ ÁÌÌȟ ÔÈÁÎ ÉÎ Harper & Row? Also, how does the 

Court distinguish parody from satire? How does the characterization of a use as parody affect the 

multi-factor analysis? 
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commonly had found to be fair uses. Nor may the four statutory factors be treated in isolation, one from 

another. All are to be explored, and the results weighed together, in light of the purposes of copyright. 

A 

[9Ɏ 4ÈÅ ÆÉÒÓÔ ÆÁÃÔÏÒ ÉÎ Á ÆÁÉÒ ÕÓÅ ÅÎÑÕÉÒÙ ÉÓ ȰÔÈÅ ÐÕÒÐÏÓÅ ÁÎÄ ÃÈÁÒÁÃÔÅÒ ÏÆ ÔÈÅ ÕÓÅȟ ÉÎÃÌÕÄÉÎÇ ×ÈÅÔÈÅÒ ÓÕÃÈ ÕÓÅ ÉÓ 

ÏÆ Á ÃÏÍÍÅÒÃÉÁÌ ÎÁÔÕÒÅ ÏÒ ÉÓ ÆÏÒ ÎÏÎÐÒÏÆÉÔ ÅÄÕÃÁÔÉÏÎÁÌ ÐÕÒÐÏÓÅÓȢȱ § 107(1)ȣȢ 4ÈÅ ÅÎÑÕÉÒÙ ÈÅÒÅ ÍÁÙ ÂÅ ÇÕÉÄÅÄ 

by the examples given in the preamble to § 107, looking to whether the use is for criticism, or comment, or 

ÎÅ×Ó ÒÅÐÏÒÔÉÎÇȟ ÁÎÄ ÔÈÅ ÌÉËÅȢ 4ÈÅ ÃÅÎÔÒÁÌ ÐÕÒÐÏÓÅ ÏÆ ÔÈÉÓ ÉÎÖÅÓÔÉÇÁÔÉÏÎ ÉÓ ÔÏ ÓÅÅȟ ÉÎ *ÕÓÔÉÃÅ 3ÔÏÒÙȭÓ ×ÏÒÄÓȟ 

whether the new work merely supersedes the objects of the original creation or instead adds something new, 

with a further purpose or different character, altering the first with new expression, meaning, or message; it 

ÁÓËÓȟ ÉÎ ÏÔÈÅÒ ×ÏÒÄÓȟ ×ÈÅÔÈÅÒ ÁÎÄ ÔÏ ×ÈÁÔ ÅØÔÅÎÔ ÔÈÅ ÎÅ× ×ÏÒË ÉÓ ȰÔÒÁÎÓÆÏÒÍÁÔÉÖÅȢȱ 0ÉÅÒÒÅ .Ȣ ,ÅÖÁÌȟ Toward a 

Fair Use Standard, 103 HARV. L. REV. 1105, 1111 (1990). Although such transformative use is not absolutely 

necessary for a finding of fair use,11 the goal of copyright, to promote science and the arts, is generally 

furthered by the creation of transformative ×ÏÒËÓȢ 3ÕÃÈ ×ÏÒËÓ ÔÈÕÓ ÌÉÅ ÁÔ ÔÈÅ ÈÅÁÒÔ ÏÆ ÔÈÅ ÆÁÉÒ ÕÓÅ ÄÏÃÔÒÉÎÅȭÓ 

guarantee of breathing space within the confines of copyright, and the more transformative the new work, 

the less will be the significance of other factors, like commercialism, that may weigh against a finding of fair 

use. 

[10Ɏ ȣȢ ɍ0ɎÁÒÏÄÙ ÈÁÓ ÁÎ ÏÂÖÉÏÕÓ ÃÌÁÉÍ ÔÏ ÔÒÁÎÓÆÏÒÍÁÔÉÖÅ ÖÁÌÕÅ ȣȢ ,ÉËÅ ÌÅÓÓ ÏÓÔÅÎÓÉÂÌÙ ÈÕÍÏÒÏÕÓ ÆÏÒÍÓ ÏÆ 

criticism, it can provide social benefit, by shedding light on an earlier work, and, in the process, creating a new 

oÎÅȣȢ 

[11Ɏ ȣȢ &ÏÒ ÔÈÅ ÐÕÒÐÏÓÅÓ ÏÆ ÃÏÐÙÒÉÇÈÔ ÌÁ×ȟ ȣ ÔÈÅ ÈÅÁÒÔ ÏÆ ÁÎÙ ÐÁÒÏÄÉÓÔȭÓ ÃÌÁÉÍ ÔÏ ÑÕÏÔÅ ÆÒÏÍ ÅØÉÓÔÉÎÇ ÍÁÔÅÒÉÁÌȟ 

ÉÓ ÔÈÅ ÕÓÅ ÏÆ ÓÏÍÅ ÅÌÅÍÅÎÔÓ ÏÆ Á ÐÒÉÏÒ ÁÕÔÈÏÒȭÓ ÃÏÍÐÏÓÉÔÉÏÎ ÔÏ ÃÒÅÁÔÅ Á ÎÅ× ÏÎÅ ÔÈÁÔȟ ÁÔ ÌÅÁÓÔ ÉÎ ÐÁÒÔȟ 

ÃÏÍÍÅÎÔÓ ÏÎ ÔÈÁÔ ÁÕÔÈÏÒȭÓ ×ÏÒËÓȢ )Æ, on the contrary, the commentary has no critical bearing on the 

substance or style of the original composition, which the alleged infringer merely uses to get attention or to 

avoid the drudgery in working up something fresh, the claim to fairness in borro×ÉÎÇ ÆÒÏÍ ÁÎÏÔÈÅÒȭÓ ×ÏÒË 

diminishes accordingly (if it does not vanish), and other factors, like the extent of its commerciality, loom 

larger.14 Parody needs to mimic an original to make its point, and so has some claim to use the creation of its 

ÖÉÃÔÉÍȭÓ ɉÏÒ ÃÏÌÌÅÃÔÉÖÅ ÖÉÃÔÉÍÓȭɊ ÉÍÁÇÉÎÁÔÉÏÎȟ ×ÈÅÒÅÁÓ ÓÁÔÉÒÅ ÃÁÎ ÓÔÁÎÄ ÏÎ ÉÔÓ Ï×Î Ô×Ï ÆÅÅÔ ÁÎÄ ÓÏ ÒÅÑÕÉÒÅÓ 

justification for the very act of borrowing.15 

[12] The fact that parody can claim legitimacy for some appropriation does not, of course, tell either parodist 

or judge much about where to draw the line. Like a book review quoting the copyrighted material criticized, 

ÐÁÒÏÄÙ ÍÁÙ ÏÒ ÍÁÙ ÎÏÔ ÂÅ ÆÁÉÒ ÕÓÅȟ ÁÎÄ ÐÅÔÉÔÉÏÎÅÒÓȭ ÓÕÇÇÅÓÔÉÏÎ ÔÈÁÔ ÁÎÙ ÐÁÒÏÄÉÃ ÕÓÅ ÉÓ ÐÒÅÓÕÍÐÔÉÖÅÌÙ ÆÁÉÒ ÈÁÓ 

no more justification in law or fact than the equally hopeful claim that any use for news reporting should be 

presumed fair, see Harper & Row, 471 U.S. at 561. The Act has no hint of an evidentiary preference for 

 
11 The obvious statutory exception to this focus on transformative uses is the straight reproduction of multiple copies for 

classroom distribution. 
14 A parody that more loosely targets an original than the parody presented here may still be sufficiently aimed at an 

original work to come within our analysis of parody. If a parody whose wide dissemination in the market runs the risk of 

serving as a substitute for the original or licensed derivatives, it is more incumbent on one claiming fair use to establish the 

ÅØÔÅÎÔ ÏÆ ÔÒÁÎÓÆÏÒÍÁÔÉÏÎ ÁÎÄ ÔÈÅ ÐÁÒÏÄÙȭÓ ÃÒÉÔÉÃÁÌ ÒÅÌÁÔÉÏÎÓÈÉÐ ÔÏ ÔÈÅ ÏÒÉÇÉÎÁÌȢ "Ù ÃÏÎÔÒÁÓÔȟ ×ÈÅÎ ÔÈÅÒÅ ÉÓ ÌÉÔÔÌÅ ÏÒ ÎÏ ÒÉÓË of 

ÍÁÒËÅÔ ÓÕÂÓÔÉÔÕÔÉÏÎȟ ×ÈÅÔÈÅÒ ÂÅÃÁÕÓÅ ÏÆ ÔÈÅ ÌÁÒÇÅ ÅØÔÅÎÔ ÏÆ ÔÒÁÎÓÆÏÒÍÁÔÉÏÎ ÏÆ ÔÈÅ ÅÁÒÌÉÅÒ ×ÏÒËȟ ÔÈÅ ÎÅ× ×ÏÒËȭÓ ÍÉÎÉÍÁÌ 

distribution in the market, the small extent to which it borrows from an original, or other factors, taking parodic aim at an 

original is a less critical factor in the analysis, and looser forms of parody may be found to be fair use, as may satire with 

lesser justification for the borrowing than would otherwise be required. 
15 3ÁÔÉÒÅ ÈÁÓ ÂÅÅÎ ÄÅÆÉÎÅÄ ÁÓ Á ×ÏÒË ȰÉÎ ×ÈÉÃÈ ÐÒÅÖÁÌÅÎÔ ÆÏÌÌÉÅÓ ÏÒ ÖÉÃÅÓ ÁÒÅ ÁÓÓÁÉÌÅÄ ×ÉÔÈ ÒÉÄÉÃÕÌÅȟȱ OXFORD ENGLISH 

DICTIONARYȟ ÏÒ ÁÒÅ ȰÁÔÔÁÃËÅÄ ÔÈÒÏÕÇÈ ÉÒÏÎÙȟ ÄÅÒÉÓÉÏÎȟ ÏÒ ×ÉÔȟȱ AMERICAN HERITAGE DICTIONARY. 
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parodists over their victims, and no workable presumption for parody could take account of the fact that 

parody often shades into satire when society is lampooned through its creative artifacts, or that a work may 

contain both parodic and nonparodic elements. Accordingly, parody, like any other use, has to work its way 

through the relevant factors, and be judged case by case, in light of the ends of the copyright law. 

[13Ɏ (ÅÒÅȟ ÔÈÅ $ÉÓÔÒÉÃÔ #ÏÕÒÔ ÈÅÌÄȟ ÁÎÄ ÔÈÅ #ÏÕÒÔ ÏÆ !ÐÐÅÁÌÓ ÁÓÓÕÍÅÄȟ ÔÈÁÔ Ψ ,ÉÖÅ #ÒÅ×ȭÓ Ȱ0ÒÅÔÔÙ 7ÏÍÁÎȱ 

contains parody, commenting on and criticizing the original work, whatever it may have to say about society 

ÁÔ ÌÁÒÇÅȢ !Ó ÔÈÅ $ÉÓÔÒÉÃÔ #ÏÕÒÔ ÒÅÍÁÒËÅÄȟ ÔÈÅ ×ÏÒÄÓ ÏÆ Ψ ,ÉÖÅ #ÒÅ×ȭÓ ÓÏÎÇ ÃÏÐÙ ÔÈÅ ÏÒÉÇÉÎÁÌȭÓ ÆÉÒÓÔ ÌÉÎÅȟ ÂÕÔ ÔÈÅÎ 

ȰÑÕÉÃËÌÙ ÄÅÇÅÎÅÒÁÔɍÅɎ ÉÎÔÏ Á ÐÌÁÙ ÏÎ ×ÏÒÄÓȟ ÓÕÂÓÔÉÔÕÔÉÎÇ ÐÒÅÄÉÃÔÁÂÌÅ ÌÙÒÉÃÓ ×ÉÔÈ ÓÈÏÃËÉÎg ones ... [that] 

ÄÅÒÉÓÉÖÅÌÙ ÄÅÍÏÎÓÔÒÁÔɍÅɎ ÈÏ× ÂÌÁÎÄ ÁÎÄ ÂÁÎÁÌ ÔÈÅ /ÒÂÉÓÏÎ ÓÏÎÇ ÓÅÅÍÓ ÔÏ ÔÈÅÍȢȱ *ÕÄÇÅ .ÅÌÓÏÎȟ ÄÉÓÓÅÎÔÉÎÇ 

ÂÅÌÏ×ȟ ÃÁÍÅ ÔÏ ÔÈÅ ÓÁÍÅ ÃÏÎÃÌÕÓÉÏÎȟ ÔÈÁÔ ÔÈÅ Ψ ,ÉÖÅ #ÒÅ× ÓÏÎÇ Ȱ×ÁÓ ÃÌÅÁÒÌÙ ÉÎÔÅÎÄÅÄ ÔÏ ÒÉÄÉÃÕÌÅ ÔÈÅ ×ÈÉÔÅ-

ÂÒÅÁÄ ÏÒÉÇÉÎÁÌȱ ÁÎÄ ȰÒÅÍÉÎÄÓ us that sexual congress with nameless streetwalkers is not necessarily the stuff 

of romance and is not necessarily without its consequences. The singers (there are several) have the same 

thing on their minds as did the lonely man with the nasal voice, but ÈÅÒÅ ÔÈÅÒÅ ÉÓ ÎÏ ÈÉÎÔ ÏÆ ×ÉÎÅ ÁÎÄ ÒÏÓÅÓȢȱ 

!ÌÔÈÏÕÇÈ ÔÈÅ ÍÁÊÏÒÉÔÙ ÂÅÌÏ× ÈÁÄ ÄÉÆÆÉÃÕÌÔÙ ÄÉÓÃÅÒÎÉÎÇ ÁÎÙ ÃÒÉÔÉÃÉÓÍ ÏÆ ÔÈÅ ÏÒÉÇÉÎÁÌ ÉÎ Ψ ,ÉÖÅ #ÒÅ×ȭÓ ÓÏÎÇȟ ÉÔ 

assumed for purposes of its opinion that there was some. 

[14] We have less difficulty in finding that crÉÔÉÃÁÌ ÅÌÅÍÅÎÔ ÉÎ Ψ ,ÉÖÅ #ÒÅ×ȭÓ ÓÏÎÇ ÔÈÁÎ ÔÈÅ #ÏÕÒÔ ÏÆ !ÐÐÅÁÌÓ ÄÉÄȟ 

although having found it we will not take the further step of evaluating its quality. The threshold question 

when fair use is raised in defense of parody is whether a parodic character may reasonably be perceived.16 

Whether, going beyond that, parody is in good taste or bad does not and should not matter to fair use. As 

*ÕÓÔÉÃÅ (ÏÌÍÅÓ ÅØÐÌÁÉÎÅÄȟ ȰɍÉɎÔ ×ÏÕÌÄ ÂÅ Á ÄÁÎÇÅÒÏÕÓ ÕÎÄÅÒÔÁËÉÎÇ ÆÏÒ ÐÅÒÓÏÎÓ ÔÒÁÉÎÅÄ ÏÎÌÙ ÔÏ ÔÈÅ ÌÁ× ÔÏ 

constitute themselves final judges of the worth of [a work], outside of the narrowest and most obvious limits. 

At the one extreme some works of genius would be sure to miss appreciation. Their very novelty would make 

them repulsive until the public had learned the new langÕÁÇÅ ÉÎ ×ÈÉÃÈ ÔÈÅÉÒ ÁÕÔÈÏÒ ÓÐÏËÅȢȱ Bleistein v. 

Donaldson Lithographing Co., 188 U.S. 239, 251 (1903). 

[15] While we might not assign a high rank to the parodic element here, we think it fair to say that 2 Live 

#ÒÅ×ȭÓ ÓÏÎÇ ÒÅÁÓÏÎÁÂÌÙ ÃÏÕÌÄ ÂÅ ÐÅÒÃÅÉÖÅÄ ÁÓ commenting on the original or criticizing it, to some degree. 2 

Live Crew juxtaposes the romantic musings of a man whose fantasy comes true, with degrading taunts, a 

bawdy demand for sex, and a sigh of relief from paternal responsibility. The later words can be taken as a 

comment on the naiveté of the original of an earlier day, as a rejection of its sentiment that ignores the 

ugliness of street life and the debasement that it signifies. It is this joinder of reference and ridicule that marks 

off the authorȭÓ ÃÈÏÉÃÅ ÏÆ ÐÁÒÏÄÙ ÆÒÏÍ ÔÈÅ ÏÔÈÅÒ ÔÙÐÅÓ ÏÆ ÃÏÍÍÅÎÔ ÁÎÄ ÃÒÉÔÉÃÉÓÍ ÔÈÁÔ ÔÒÁÄÉÔÉÏÎÁÌÌÙ ÈÁÖÅ ÈÁÄ Á 

claim to fair use protection as transformative works. 

[16Ɏ 4ÈÅ #ÏÕÒÔ ÏÆ !ÐÐÅÁÌÓȟ ÈÏ×ÅÖÅÒȟ ÉÍÍÅÄÉÁÔÅÌÙ ÃÕÔ ÓÈÏÒÔ ÔÈÅ ÅÎÑÕÉÒÙ ÉÎÔÏ Ψ ,ÉÖÅ #ÒÅ×ȭÓ ÆÁÉÒ ÕÓÅ ÃÌÁÉÍ ÂÙ 

confining its treatment of the first factor essentially to one relevant fact, the commercial nature of the use. 

4ÈÅ ÃÏÕÒÔ ÔÈÅÎ ÉÎÆÌÁÔÅÄ ÔÈÅ ÓÉÇÎÉÆÉÃÁÎÃÅ ÏÆ ÔÈÉÓ ÆÁÃÔ ÂÙ ÁÐÐÌÙÉÎÇ Á ÐÒÅÓÕÍÐÔÉÏÎ ȣ ÔÈÁÔ ÅÖÅÒÙ ÃÏÍÍÅÒÃÉÁÌ ÕÓÅ ÏÆ 

copyrighted material is presumptively unfair. In giving virtually dispositive weight to the commercial nature of 

the parody, the Court of Appeals erred. 

[17] The language of the statute makes clear that the commercial or nonprofit educational purpose of a work 

is only one element of the ÆÉÒÓÔ ÆÁÃÔÏÒ ÅÎÑÕÉÒÙ ÉÎÔÏ ÉÔÓ ÐÕÒÐÏÓÅ ÁÎÄ ÃÈÁÒÁÃÔÅÒȣȢ 

  

 
16 The only further judgment, indeed, that a court may pass on a work goes to an assessment of whether the parodic 

element is slight or great, and the copying small or extensive in relation to the parodic element, for a work with slight 

parodic element and extensive copying will be more likely to merely supersede the objects of the original. 
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B 

[18Ɏ 4ÈÅ ÓÅÃÏÎÄ ÓÔÁÔÕÔÏÒÙ ÆÁÃÔÏÒȟ ȰÔÈÅ ÎÁÔÕÒÅ ÏÆ ÔÈÅ ÃÏÐÙÒÉÇÈÔÅÄ ×ÏÒËȟȱ § 107(2)ȟ ȣȢ ÃÁÌÌÓ ÆÏÒ ÒÅÃÏÇÎÉÔÉÏÎ ÔÈÁÔ 

some works are closer to the core of intended copyright protection than others, with the consequence that 

fair use is more difficult to establish when the former works are copied. We agree with both the District Court 

ÁÎÄ ÔÈÅ #ÏÕÒÔ ÏÆ !ÐÐÅÁÌÓ ÔÈÁÔ ÔÈÅ /ÒÂÉÓÏÎ ÏÒÉÇÉÎÁÌȭÓ ÃÒÅÁÔÉÖÅ ÅØÐÒÅÓÓÉÏÎ ÆÏÒ ÐÕÂÌÉÃ ÄÉÓÓÅÍÉÎÁÔÉÏÎ ÆÁÌÌÓ ×ÉÔÈÉÎ 

the corÅ ÏÆ ÔÈÅ ÃÏÐÙÒÉÇÈÔȭÓ ÐÒÏÔÅÃÔÉÖÅ ÐÕÒÐÏÓÅÓȢ 4ÈÉÓ ÆÁÃÔȟ ÈÏ×ÅÖÅÒȟ ÉÓ ÎÏÔ ÍÕÃÈ ÈÅÌÐ ÉÎ ÔÈÉÓ ÃÁÓÅȟ ÏÒ ÅÖÅÒ ÌÉËÅÌÙ 

to help much in separating the fair use sheep from the infringing goats in a parody case, since parodies almost 

invariably copy publicly known, expressive works. 

C 

[19Ɏ 4ÈÅ ÔÈÉÒÄ ÆÁÃÔÏÒ ÁÓËÓ ×ÈÅÔÈÅÒ ȰÔÈÅ ÁÍÏÕÎÔ ÁÎÄ ÓÕÂÓÔÁÎÔÉÁÌÉÔÙ ÏÆ ÔÈÅ ÐÏÒÔÉÏÎ ÕÓÅÄ ÉÎ ÒÅÌÁÔÉÏÎ ÔÏ ÔÈÅ 

ÃÏÐÙÒÉÇÈÔÅÄ ×ÏÒË ÁÓ Á ×ÈÏÌÅȟȱ § 107(3) ȣȢ (ÅÒÅȟ ÁÔÔÅÎÔÉÏÎ ÔÕÒÎÓ ÔÏ ÔÈÅ ÐÅÒÓÕÁÓÉÖÅÎÅÓÓ ÏÆ Á ÐÁÒÏÄÉÓÔȭÓ 

justification for the particular copying done, and the enquiry will harken back to the first of the statutory 

factors, for, as in prior cases, we recognize that the extent of permissible copying varies with the purpose and 

character of the use. The facts bearing on this factor will also tend to address the fourth, by revealing the 

degree to which the parody may serve as a market substitute for the original or potentially licensed 

derivativesȣȢ 

[20Ɏ ȣ ɍ4ɎÈÉÓ ÆÁÃÔÏÒ ÃÁÌÌÓ ÆÏÒ ÔÈÏÕÇÈÔ ÎÏÔ ÏÎÌÙ ÁÂÏÕÔ ÔÈÅ ÑÕÁÎÔÉÔÙ ÏÆ ÔÈÅ ÍÁÔÅÒÉÁÌÓ ÕÓÅÄȟ ÂÕÔ ÁÂÏut their quality 

ÁÎÄ ÉÍÐÏÒÔÁÎÃÅȟ ÔÏÏȣȢ ɍ7ɎÈÅÔÈÅÒ Á ÓÕÂÓÔÁÎÔÉÁÌ ÐÏÒÔÉÏÎ ÏÆ ÔÈÅ ÉÎÆÒÉÎÇÉÎÇ ×ÏÒË ×ÁÓ ÃÏÐÉÅÄ ÖÅÒÂÁÔÉÍ ÆÒÏÍ ÔÈÅ 

copyrighted work is a relevant question, for it may reveal a dearth of transformative character or purpose 

under the first factor, or a greater likelihood of market harm under the fourth; a work composed primarily of 

an original, particularly its heart, with little added or changed, is more likely to be a merely superseding use, 

fulfilling demand for the original. 

[21Ɏ ȣȢ 0ÁÒÏÄÙ ÐÒÅÓÅÎÔÓ Á ÄÉÆÆÉÃÕÌÔ ÃÁÓÅȢ 0ÁÒÏÄÙȭÓ ÈÕÍÏÒȟ ÏÒ ÉÎ ÁÎÙ ÅÖÅÎÔ ÉÔÓ ÃÏÍÍÅÎÔȟ ÎÅÃÅÓÓÁÒÉÌÙ ÓÐÒÉÎÇÓ ÆÒÏÍ 

recognizable allusion to its object through distorted imitation. Its art lies in the tension between a known 

original and its parodic twin. When parody takes aim at a particular original work, the parody must be able to 

conjure up at least enough of that original to make the object of its critical wit recognizable. What makes for 

ÔÈÉÓ ÒÅÃÏÇÎÉÔÉÏÎ ÉÓ ÑÕÏÔÁÔÉÏÎ ÏÆ ÔÈÅ ÏÒÉÇÉÎÁÌȭÓ ÍÏÓÔ ÄÉÓÔÉÎÃÔÉÖÅ ÏÒ ÍÅÍÏÒÁÂÌÅ ÆÅÁÔÕres, which the parodist can 

be sure the audience will know. Once enough has been taken to assure identification, how much more is 

ÒÅÁÓÏÎÁÂÌÅ ×ÉÌÌ ÄÅÐÅÎÄȟ ÓÁÙȟ ÏÎ ÔÈÅ ÅØÔÅÎÔ ÔÏ ×ÈÉÃÈ ÔÈÅ ÓÏÎÇȭÓ ÏÖÅÒÒÉÄÉÎÇ ÐÕÒÐÏÓÅ ÁÎÄ ÃÈÁÒÁÃÔÅÒ ÉÓ ÔÏ ÐÁÒÏÄÙ 

the original or, in contrast, the likelihood that the parody may serve as a market substitute for the original. 

But using some characteristic features cannot be avoided. 

[22Ɏ 7Å ÔÈÉÎË ÔÈÅ #ÏÕÒÔ ÏÆ !ÐÐÅÁÌÓ ×ÁÓ ÉÎÓÕÆÆÉÃÉÅÎÔÌÙ ÁÐÐÒÅÃÉÁÔÉÖÅ ÏÆ ÐÁÒÏÄÙȭÓ ÎÅÅÄ ÆÏÒ ÔÈÅ ÒÅÃÏÇÎÉÚÁÂÌe sight 

ÏÒ ÓÏÕÎÄ ×ÈÅÎ ÉÔ ÒÕÌÅÄ Ψ ,ÉÖÅ #ÒÅ×ȭÓ ÕÓÅ ÕÎÒÅÁÓÏÎÁÂÌÅ ÁÓ Á ÍÁÔÔÅÒ ÏÆ ÌÁ×Ȣ )Ô ÉÓ ÔÒÕÅȟ ÏÆ ÃÏÕÒÓÅȟ ÔÈÁÔ Ψ ,ÉÖÅ #ÒÅ× 

copied the characteristic opening bass riff (or musical phrase) of the original, and true that the words of the 

first line copy the Orbison lyrics. But if quotation of the opening riff and the first line may be said to go to the 

ȰÈÅÁÒÔȱ ÏÆ ÔÈÅ ÏÒÉÇÉÎÁÌȟ ÔÈÅ ÈÅÁÒÔ ÉÓ ÁÌÓÏ ×ÈÁÔ ÍÏÓÔ ÒÅÁÄÉÌÙ ÃÏÎÊÕÒÅÓ ÕÐ ÔÈÅ ÓÏÎÇ ÆÏÒ ÐÁÒÏÄÙȟ ÁÎÄ ÉÔ ÉÓ ÔÈÅ ÈÅÁÒÔ 

at which parody takes aim. Copying does not become excessive in relation to parodic purpose merely because 

ÔÈÅ ÐÏÒÔÉÏÎ ÔÁËÅÎ ×ÁÓ ÔÈÅ ÏÒÉÇÉÎÁÌȭÓ ÈÅÁÒÔȢ )Æ Ψ ,ÉÖÅ #ÒÅ× ÈÁÄ ÃÏÐÉÅÄ Á ÓÉÇÎÉÆÉÃÁÎÔÌÙ ÌÅÓÓ ÍÅÍÏÒÁÂÌÅ ÐÁÒÔ ÏÆ ÔÈÅ 

original, it is difficult to see how its parodic character would have come through. 

[23] This is not, of course, to say that anyone who calls himself a parodist can skim the cream and get away 

scot free. In parody, as in news reporting, context is everything, and the question of fairness asks what else 

the parodist did besides go to the heart of the original. It is significant that 2 Live Crew not only copied the 

first line of the original, but thereafter departed markedly from the Orbison lyrics for its own ends. 2 Live Crew 
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not only copied the bass riff and repeated it, but also produced otherwise distinctive sounds, interposing 

scraper noise, overlaying the music with solos in different keys, and altering the drum beat. This is not a case, 

then, where a substantial portion of the parody itself is composed of a verbatim copying of the original. It is 

not, that is, a case where the parody is so insubstantial, as compared to the copying, that the third factor must 

be resolved as a matter of law against the parodists. 

[24Ɏ 3ÕÆÆÉÃÅ ÉÔ ÔÏ ÓÁÙ ÈÅÒÅ ÔÈÁÔȟ ÁÓ ÔÏ ÔÈÅ ÌÙÒÉÃÓȟ ×Å ÔÈÉÎË ȣ ÔÈÁÔ ÎÏ ÍÏÒe was taken than necessary, but just for 

that reason, we fail to see how the copying can be excessive in relation to its parodic purpose, even if the 

ÐÏÒÔÉÏÎ ÔÁËÅÎ ÉÓ ÔÈÅ ÏÒÉÇÉÎÁÌȭÓ ȰÈÅÁÒÔȢȱ !Ó ÔÏ ÔÈÅ ÍÕÓÉÃȟ ×Å ÅØÐÒÅÓÓ ÎÏ ÏÐÉÎÉÏÎ ×ÈÅÔÈÅÒ ÒÅÐÅÔÉÔÉÏÎ ÏÆ ÔÈÅ bass 

ÒÉÆÆ ÉÓ ÅØÃÅÓÓÉÖÅ ÃÏÐÙÉÎÇȟ ÁÎÄ ×Å ÒÅÍÁÎÄ ÔÏ ÐÅÒÍÉÔ ÅÖÁÌÕÁÔÉÏÎ ÏÆ ÔÈÅ ÁÍÏÕÎÔ ÔÁËÅÎȟ ÉÎ ÌÉÇÈÔ ÏÆ ÔÈÅ ÓÏÎÇȭÓ 

parodic purpose and character, its transformative elements, and considerations of the potential for market 

substitution sketched more fully below. 

D 

[25Ɏ 4ÈÅ ÆÏÕÒÔÈ ÆÁÉÒ ÕÓÅ ÆÁÃÔÏÒ ÉÓ ȰÔÈÅ ÅÆÆÅÃÔ ÏÆ ÔÈÅ ÕÓÅ ÕÐÏÎ ÔÈÅ ÐÏÔÅÎÔÉÁÌ ÍÁÒËÅÔ ÆÏÒ ÏÒ ÖÁÌÕÅ ÏÆ ÔÈÅ 

ÃÏÐÙÒÉÇÈÔÅÄ ×ÏÒËȢȱ § 107(4). It requires courts to consider not only the extent of market harm caused by the 

particular actions of the alleged infringer, but also whether unrestricted and widespread conduct of the sort 

engaged in by the defendant would result in a substantially adverse impact on the potential market for the 

original. The enquiry must take account not only of harm to the original but also of harm to the market for 

derivative works. 

[26] Since fair use is an affirmative defense, its proponent would have difficulty carrying the burden of 

demonstrating fair use without favorable evidence about relevant markets.21 ȣ 

[27] No presumption or ÉÎÆÅÒÅÎÃÅ ÏÆ ÍÁÒËÅÔ ÈÁÒÍ ȣ ÉÓ ÁÐÐÌÉÃÁÂÌÅ ÔÏ Á ÃÁÓÅ ÉÎÖÏÌÖÉÎÇ ÓÏÍÅÔÈÉÎÇ ÂÅÙÏÎÄ ÍÅÒÅ 

ÄÕÐÌÉÃÁÔÉÏÎ ÆÏÒ ÃÏÍÍÅÒÃÉÁÌ ÐÕÒÐÏÓÅÓȣȢ ɍ7ɎÈÅÎ ȣ ÔÈÅ ÓÅÃÏÎÄ ÕÓÅ ÉÓ ÔÒÁÎÓÆÏÒÍÁÔÉÖÅȟ ÍÁÒËÅÔ ÓÕÂÓÔÉÔÕÔÉÏÎ ÉÓ ÁÔ 

least less certain, and market harm may not be so readily inferred. Indeed, as to parody pure and simple, it is 

more likely that the new work will not affect the market for the original in a way cognizable under this factor, 

ÔÈÁÔ ÉÓȟ ÂÙ ÁÃÔÉÎÇ ÁÓ Á ÓÕÂÓÔÉÔÕÔÅ ÆÏÒ ÉÔ ȣȢ 4ÈÉÓ ÉÓ ÓÏ ÂÅÃÁÕÓÅ ÔÈÅ ÐÁÒÏÄÙ ÁÎÄ ÔÈÅ ÏÒÉÇÉÎÁÌ ÕÓÕÁÌly serve different 

market functions. 

[28] We do not, of course, suggest that a parody may not harm the market at all, but when a lethal parody, 

like a scathing theater review, kills demand for the original, it does not produce a harm cognizable under the 

Copyright Act. Because parody may quite legitimately aim at garroting the original, destroying it 

commercially as well as artistically, the role of the courts is to distinguish between biting criticism that merely 

suppresses demand and copyright infringement, which usurps it. 

[29] This distinction between potentially remediable displacement and unremediable disparagement is 

reflected in the rule that there is no protectible derivative market for criticism. The market for potential 

derivative uses includes only those that creators of original works would in general develop or license others 

to develop. Yet the unlikelihood that creators of imaginative works will license critical reviews or lampoons of 

their own productions removes such uses from the very ÎÏÔÉÏÎ ÏÆ Á ÐÏÔÅÎÔÉÁÌ ÌÉÃÅÎÓÉÎÇ ÍÁÒËÅÔȣȢ 4ÈÕÓȟ ÔÏ ÔÈÅ 

ÅØÔÅÎÔ ÔÈÁÔ ÔÈÅ ÏÐÉÎÉÏÎ ÂÅÌÏ× ÍÁÙ ÂÅ ÒÅÁÄ ÔÏ ÈÁÖÅ ÃÏÎÓÉÄÅÒÅÄ ÈÁÒÍ ÔÏ ÔÈÅ ÍÁÒËÅÔ ÆÏÒ ÐÁÒÏÄÉÅÓ ÏÆ Ȱ/Èȟ 0ÒÅÔÔÙ 

7ÏÍÁÎȟȱ ÔÈÅ ÃÏÕÒÔ ÅÒÒÅÄȢ 

 
21 Even favorable evidence, without more, is no guarantee of fairness. Judge Leval giÖÅÓ ÔÈÅ ÅØÁÍÐÌÅ ÏÆ ÔÈÅ ÆÉÌÍ ÐÒÏÄÕÃÅÒȭÓ 

ÁÐÐÒÏÐÒÉÁÔÉÏÎ ÏÆ Á ÃÏÍÐÏÓÅÒȭÓ ÐÒÅÖÉÏÕÓÌÙ ÕÎËÎÏ×Î ÓÏÎÇ ÔÈÁÔ ÔÕÒÎÓ ÔÈÅ ÓÏÎÇ ÉÎÔÏ Á ÃÏÍÍÅÒÃÉÁÌ ÓÕÃÃÅÓÓȠ ÔÈÅ ÂÏÏÎ ÔÏ ÔÈÅ 

ÓÏÎÇ ÄÏÅÓ ÎÏÔ ÍÁËÅ ÔÈÅ ÆÉÌÍȭÓ ÓÉÍÐÌÅ ÃÏÐÙÉÎÇ ÆÁÉÒȢ 4ÈÉÓ ÆÁÃÔÏÒȟ ÎÏ ÌÅÓÓ ÔÈÁÎ ÔÈÅ ÏÔÈÅÒ ÔÈÒÅÅȟ ÍÁÙ ÂÅ addressed only 

through a sensitive balancing of interests. Market harm is a matter of degree, and the importance of this factor will vary, 

not only with the amount of harm, but also with the relative strength of the showing on the other factors. 
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[30] In explaining why the law recognizes no derivative market for critical works, including parody, we have, of 

course, been speaking of the later work as if it had nothing but a critical aspect. But the later work may have a 

more complex character, with effects not only in the arena of criticism but also in protectible markets for 

derivative works, too. In that sort of case, the law looks beyond the criticism to the other elements of the 

×ÏÒËȟ ÁÓ ÉÔ ÄÏÅÓ ÈÅÒÅȢ Ψ ,ÉÖÅ #ÒÅ×ȭÓ ÓÏÎÇ ÃÏÍÐÒÉÓÅÓ ÎÏÔ ÏÎÌÙ ÐÁÒÏÄÙ ÂÕÔ ÁÌÓÏ ÒÁÐ ÍÕÓÉÃȟ ÁÎÄ ÔÈÅ ÄÅÒÉÖÁÔÉÖÅ 

market for rap music is a proper focus of enquiry. Evidence of substantial harm to it would weigh against a 

finding of fair use, because the licensing of derivatives is an important economic incentive to the creation of 

originals. Of course, the only harm to derivatives that need concern us, as discussed above, is the harm of 

market substitution. The fact that a parody may impair the market for derivative uses by the very 

effectiveness of its critical commentary is no more relevant under copyright than the like threat to the original 

market.24 

[31] Although 2 Live Crew submitted uncontroverted affidavits on the question of market harm to the original, 

neither they, nor Acuff-2ÏÓÅȟ ÉÎÔÒÏÄÕÃÅÄ ÅÖÉÄÅÎÃÅ ÏÒ ÁÆÆÉÄÁÖÉÔÓ ÁÄÄÒÅÓÓÉÎÇ ÔÈÅ ÌÉËÅÌÙ ÅÆÆÅÃÔ ÏÆ Ψ ,ÉÖÅ #ÒÅ×ȭÓ 

parodic rap song on the marËÅÔ ÆÏÒ Á ÎÏÎÐÁÒÏÄÙȟ ÒÁÐ ÖÅÒÓÉÏÎ ÏÆ Ȱ/Èȟ 0ÒÅÔÔÙ 7ÏÍÁÎȢȱ !ÎÄ ×ÈÉÌÅ !ÃÕÆÆ-Rose 

×ÏÕÌÄ ÈÁÖÅ ÕÓ ÆÉÎÄ ÅÖÉÄÅÎÃÅ ÏÆ Á ÒÁÐ ÍÁÒËÅÔ ÉÎ ÔÈÅ ÖÅÒÙ ÆÁÃÔÓ ÔÈÁÔ Ψ ,ÉÖÅ #ÒÅ× ÒÅÃÏÒÄÅÄ Á ÒÁÐ ÐÁÒÏÄÙ ÏÆ Ȱ/Èȟ 

0ÒÅÔÔÙ 7ÏÍÁÎȱ ÁÎÄ ÁÎÏÔÈÅÒ ÒÁÐ ÇÒÏÕÐ ÓÏÕÇÈÔ Á ÌÉÃÅÎÓÅ ÔÏ ÒÅÃÏÒÄ Á ÒÁÐ Äerivative, there was no evidence that 

Á ÐÏÔÅÎÔÉÁÌ ÒÁÐ ÍÁÒËÅÔ ×ÁÓ ÈÁÒÍÅÄ ÉÎ ÁÎÙ ×ÁÙ ÂÙ Ψ ,ÉÖÅ #ÒÅ×ȭÓ ÐÁÒÏÄÙȟ ÒÁÐ ÖÅÒÓÉÏÎȢ 4ÈÅ ÆÁÃÔ ÔÈÁÔ Ψ ,ÉÖÅ 

#ÒÅ×ȭÓ ÐÁÒÏÄÙ ÓÏÌÄ ÁÓ ÐÁÒÔ ÏÆ Á ÃÏÌÌÅÃÔÉÏÎ ÏÆ ÒÁÐ ÓÏÎÇÓ ÓÁÙÓ ÖÅÒÙ ÌÉÔÔÌÅ ÁÂÏÕÔ ÔÈÅ ÐÁÒÏÄÙȭÓ ÅÆÆÅÃÔ ÏÎ Á ÍÁÒËÅÔ ÆÏÒ 

Á ÒÁÐ ÖÅÒÓÉÏÎ ÏÆ ÔÈÅ ÏÒÉÇÉÎÁÌȟ ÅÉÔÈÅÒ ÏÆ ÔÈÅ ÍÕÓÉÃ ÁÌÏÎÅ ÏÒ ÏÆ ÔÈÅ ÍÕÓÉÃ ×ÉÔÈ ÉÔÓ ÌÙÒÉÃÓȣȢ 4ÈÅ ÅÖÉÄÅÎÔÉÁÒÙ ÈÏÌÅ ×ÉÌÌ 

doubtless be plugged on remandȣȢ 

APPENDIX A TO OPINION OF THE COURT 

Ȱ/Èȟ 0ÒÅÔÔÙ 7ÏÍÁÎȱ ÂÙ 2ÏÙ /ÒÂÉÓÏÎ ÁÎÄ 

William Dees 

Pretty Woman, walking down the street, 
Pretty Woman, the kind I like to meet, 
0ÒÅÔÔÙ 7ÏÍÁÎȟ ) ÄÏÎȭÔ ÂÅÌÉÅÖÅ ÙÏÕȟ ÙÏÕȭÒÅ ÎÏÔ 
the truth, 
No one could look as good as you 
Mercy 
0ÒÅÔÔÙ 7ÏÍÁÎȟ ×ÏÎȭÔ ÙÏÕ ÐÁÒÄÏÎ ÍÅȟ 
0ÒÅÔÔÙ 7ÏÍÁÎȟ ) ÃÏÕÌÄÎȭÔ ÈÅÌÐ ÂÕÔ ÓÅÅȟ 
Pretty Woman, that you look lovely as can be 
Are you lonely just like me? 
Pretty Woman, stop a while, 
Pretty Woman, talk a while, 
Pretty Woman give your smile to me 
Pretty Woman, yeah, yeah, yeah 
Pretty Woman, look my way, 
0ÒÅÔÔÙ 7ÏÍÁÎȟ ÓÁÙ ÙÏÕȭÌÌ ÓÔÁÙ ×ÉÔÈ ÍÅ 
ȭ#ÁÕÓÅ ) ÎÅÅÄ ÙÏÕȟ )ȭÌÌ ÔÒÅÁÔ ÙÏÕ ÒÉÇÈÔ 
Come to me baby, Be mine tonight 
0ÒÅÔÔÙ 7ÏÍÁÎȟ ÄÏÎȭÔ ×ÁÌË ÏÎ ÂÙȟ 
0ÒÅÔÔÙ 7ÏÍÁÎȟ ÄÏÎȭÔ ÍÁËÅ ÍÅ ÃÒÙȟ 
0ÒÅÔÔÙ 7ÏÍÁÎȟ ÄÏÎȭÔ ×ÁÌË Á×ÁÙȟ 
Hey, O.K. 
)Æ ÔÈÁÔȭÓ ÔÈÅ ×ÁÙ ÉÔ ÍÕÓÔ ÂÅȟ /Ȣ+Ȣ 

APPENDIX B TO OPINION OF THE COURT 

Ȱ0ÒÅÔÔÙ 7ÏÍÁÎȱ ÁÓ 2ÅÃÏÒÄÅÄ ÂÙ Ψ ,ÉÖÅ #ÒÅ× 

0ÒÅÔÔÙ ×ÏÍÁÎ ×ÁÌËÉÎȭ ÄÏ×Î ÔÈÅ ÓÔÒÅÅÔ 
Pretty woman girl you look so sweet 
Pretty woman you bring me down to that knee 
Pretty woman you make me wanna beg please 
Oh, pretty woman 
Big hairy woman you need to shave that stuff 
"ÉÇ ÈÁÉÒÙ ×ÏÍÁÎ ÙÏÕ ËÎÏ× ) ÂÅÔ ÉÔȭÓ ÔÏÕÇÈ 
"ÉÇ ÈÁÉÒÙ ×ÏÍÁÎ ÁÌÌ ÔÈÁÔ ÈÁÉÒ ÉÔ ÁÉÎȭÔ ÌÅÇÉÔ 
Ȭ#ÁÕÓÅ ÙÏÕ ÌÏÏË ÌÉËÅ Ȭ#ÏÕÓÉÎ )Ôȭ 
Big hairy woman 
"ÁÌÄ ÈÅÁÄÅÄ ×ÏÍÁÎ ÇÉÒÌ ÙÏÕÒ ÈÁÉÒ ×ÏÎȭÔ ÇÒÏ× 
Bald headed woman you got a teeny weeny afro 
Bald headed woman you know your hair could look nice 
Bald headed woman first you got to roll it with rice 
Bald headed woman here, let me get this hunk of biz for ya 
9Á ËÎÏ× ×ÈÁÔ )ȭÍ ÓÁÙÉÎÇ ÙÏÕ ÌÏÏË ÂÅÔÔÅÒ ÔÈÁÎ ÒÉÃÅ Á ÒÏÎÉ 
Oh bald headed woman 
Big hairy woman come on in 
!ÎÄ ÄÏÎȭÔ ÆÏÒÇÅÔ ÙÏÕÒ ÂÁÌÄ ÈÅÁÄÅÄ ÆÒÉÅÎÄ 
Hey pretty woman let the boys 
Jump in 
4×Ï ÔÉÍÉÎȭ ×ÏÍÁÎ ÇÉÒÌ ÙÏÕ ËÎÏ× ÙÏÕ ÁÉÎȭÔ right 
4×Ï ÔÉÍÉÎȭ ×ÏÍÁÎ ÙÏÕȭÓ ÏÕÔ ×ÉÔÈ ÍÙ ÂÏÙ ÌÁÓÔ ÎÉÇÈÔ 
4×Ï ÔÉÍÉÎȭ ×ÏÍÁÎ ÔÈÁÔ ÔÁËÅÓ Á ÌÏÁÄ ÏÆÆ ÍÙ ÍÉÎÄ 

 
24 In some cases it may be difficult to determine whence the harm flows. In such cases, the other fair use factors may 

provide some indicia of the likely source of the harm. A work whose overriding purpose and character is parodic and 

whose borrowing is slight in relation to its parody will be far less likely to cause cognizable harm than a work with little 

parodic content and much copying. 
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) ÇÕÅÓÓ )ȭÌÌ ÇÏ ÏÎ ÈÏÍÅȟ ÉÔȭÓ ÌÁÔÅ 
4ÈÅÒÅȭÌÌ ÂÅ ÔÏÍÏÒÒÏ× ÎÉÇÈt, but wait! 
What do I see 
Is she walking back to me? 
9ÅÁÈȟ ÓÈÅȭÓ ×ÁÌËÉÎÇ ÂÁÃË ÔÏ ÍÅȦ 
Oh, Pretty Woman. 

4×Ï ÔÉÍÉÎȭ ×ÏÍÁÎ ÎÏ× ) ËÎÏ× ÔÈÅ ÂÁÂÙ ÁÉÎȭÔ ÍÉÎÅ 
/Èȟ Ô×Ï ÔÉÍÉÎȭ ×ÏÍÁÎ 
Oh pretty woman 
 

 
KENNEDY, J. concurringȣȢ 

[32] The fair use factors thus reinforce the importance of keeping the definition of parody within proper limits. 

More than arguable parodic content should be required to deem a would-be parody a fair use. Fair use is an 

affirmative defense, so doubts about whether a given use is fair should not be resolved in favor of the self-

proclaimed parodist. We should not make it easy for musicians to exploit existing works and then later claim 

that their rendition was a valuable commentary on the original. Almost any revamped modern version of a 

ÆÁÍÉÌÉÁÒ ÃÏÍÐÏÓÉÔÉÏÎ ÃÁÎ ÂÅ ÃÏÎÓÔÒÕÅÄ ÁÓ Á ȰÃÏÍÍÅÎÔ ÏÎ ÔÈÅ ÎÁÉÖÅÔï ÏÆ ÔÈÅ ÏÒÉÇÉÎÁÌȟȱ ÂÅÃÁÕÓÅ ÏÆ ÔÈÅ 

difference in style and because it will be amusing to hear how the old tune sounds in the new genre. Just the 

ÔÈÏÕÇÈÔ ÏÆ Á ÒÁÐ ÖÅÒÓÉÏÎ ÏÆ "ÅÅÔÈÏÖÅÎȭÓ &ÉÆÔÈ 3ÙÍÐÈÏÎÙ ÏÒ Ȱ!ÃÈÙ "ÒÅÁËÙ (ÅÁÒÔȱ ÉÓ ÂÏÕÎÄ ÔÏ ÍÁËÅ ÐÅÏÐÌÅ 

smile. If we allow any weak transformation to qualify as parody, however, we weaken the protection of 

copyright. And underprotection of copyright disserves the goals of copyright just as much as overprotection, 

by reducing the financial incentive to createȣȢ 

NOTES 

1. Following the Supreme CourtȭÓ decision, Acuff-Rose Music, Inc., and 2 Live Crew settled the suit. Acuff-

Rose dismissed its lawsuit, in exchange for 2 Live Crew agreeing to pay some of the proceeds of the sales of 

their song to Acuff-Rose. Acuff-Rose Settles Suit with Rap Group, COMMERCIAL APPEAL, at A14, June 5, 1996. 

2. As a matter of copyright policy, why might parodies be considered fair use? Can you reconcile fair use for 

parodies with the rights of copyright owners to prepare derivative works? 

3. After reading Campbell, do you have a different sense whether any particular factor is more important than 

others to a conclusion of fair use? If so, in all contexts or only in the specific on at issue here? 

4. 6ÅÒÙ ÉÎÆÌÕÅÎÔÉÁÌ ÏÎ ÔÈÅ #ÏÕÒÔȭÓ ÄÅÃÉÓÉÏÎ ÉÎ Campbell was a Harvard Law Review article on fair use by Judge 

Pierre Leval of the U.S. Court of Appeals for the Second Circuit. See Pierre N. Leval, Toward a Fair Use 

Standard, 103 HARV. L. REV. 1105 (1990). In the article, Judge Leval argued for Ȱtransformativenessȱ as a 

touchstone in fair use analysis. Can you think of the ways in which, in the context of the fair use analysis, a 

defÅÎÄÁÎÔȭÓ ×ÏÒË ÍÁÙ ÂÅ ÓÁÉÄ ÔÏ ȰÔÒÁÎÓÆÏÒÍȱ Á ÐÌÁÉÎÔÉÆÆȭÓ ×ÏÒËȩ !ÒÅ ÁÌÌ ÆÏÒÍÓ ÏÆ ÔÒÁÎÓÆÏÒÍÁÔÉÖÅÎÅÓÓ ÅÑÕÁÌ ÉÎ 

value? 

5. (Ï× ÃÁÎ Á ÃÏÕÒÔ ÄÅÃÉÄÅ ×ÈÅÔÈÅÒ ÓÏÍÅÔÈÉÎÇ ÉÓ Á ÐÁÒÏÄÙȩ 3ÈÏÕÌÄ ÉÔ ÂÅ ÂÁÓÅÄ ÏÎ ÔÈÅ ÄÅÆÅÎÄÁÎÔȭÓ ÃÒÅÁÔÉÖÅ 

intent? Or how consumers receive the ÄÅÆÅÎÄÁÎÔȭÓ ÕÓÅȩ /Ò ÅØÐÅÒÔ ÏÐÉÎÉÏÎÓȩ /Ò Ánother way? 

In that regard, consider a case brought by photographer Annie Leibovitz against Paramount Pictures, 

distributor of the film Naked Gun 33- :́ The Final Insult. Leibovitz had photographed a pregnant, nude Demi 

Moore for the cover of the August 1991 issue of Vanity Fair magazine, as shown in Figure 92. The photograph 

attracted a significant amount of public attention, and that issue became a top-seller for Vanity Fair. In 1993, 

Paramount Pictures released a promotional poster for its upcoming film release, with star Leslie .ÉÅÌÓÅÎȭÓ face 

superimposed on the body of a nude, pregnant model posed in the same position as Moore and the tagline 

Ȱ$ÕÅ ÔÈÉÓ -ÁÒÃÈ,ȱ as shown in Figure 92. 
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Figure 92ȡ !ÎÎÉÅ ,ÅÉÂÏÖÉÔÚȭÓ photograph of Demi Moore (left), and promotional poster for Naked Gun 33Ъ: The 

Final Insult (right) 

Leibovitz sued Paramount Pictures for copyright infringement. The district court granted summary judgment 

to Paramount, on the ground thÁÔ ÉÔÓ ÕÓÅ ×ÁÓ ÆÁÉÒȢ 4ÈÅ 3ÅÃÏÎÄ #ÉÒÃÕÉÔ ÁÇÒÅÅÄ ÁÎÄ ÕÐÈÅÌÄ ÔÈÅ ÄÉÓÔÒÉÃÔ ÃÏÕÒÔȭÓ 

ÒÕÌÉÎÇȢ )Î ÆÉÎÄÉÎÇ 0ÁÒÁÍÏÕÎÔȭÓ ÐÏÓÔÅÒ ÔÏ ÂÅ Á ÐÁÒÏÄÙ ÐÒÏÔÅÃÔÅÄ ÂÙ ÆÁÉÒ ÕÓÅȟ ÉÔ ÒÅÁÓÏÎÅÄȡ 

0ÌÁÉÎÌÙȟ ÔÈÅ ÁÄ ÁÄÄÓ ÓÏÍÅÔÈÉÎÇ ÎÅ× ÁÎÄ ÑÕÁÌÉÆÉÅÓ ÁÓ Á ȰÔÒÁÎÓÆÏÒÍÁÔÉÖÅȱ ×ÏÒËȢ 7ÈÅÔÈÅÒ ÉÔ 

ȰÃÏÍÍÅÎÔÓȱ ÏÎ ÔÈÅ ÏÒÉÇÉÎÁÌ ÉÓ Á ÓÏÍÅ×ÈÁÔ ÃÌÏÓÅÒ ÑÕÅÓÔÉÏÎȢ "ÅÃÁÕÓÅ ÔÈÅ ÓÍÉÒËÉÎÇ ÆÁÃÅ ÏÆ .ÉÅÌÓÅÎ 

contrasts so strikingly with the serious expression on the face of Moore, the ad may reasonably 

be perceived as commenting on the seriousness, even the pretentiousness, of the original. The 

contrast achieves the effect of ridicule that the Court recognized in Campbell would serve as a 

ÓÕÆÆÉÃÉÅÎÔ ȰÃÏÍÍÅÎÔȱ ÔÏ ÔÉÐ ÔÈÅ ÆÉÒÓÔ ÆÁÃÔÏÒ ÉÎ Á ÐÁÒÏÄÉÓÔȭÓ ÆÁÖÏÒȢ 

In saying this, however, we have some concern about the ease with which every purported 

parodist could win on the first factor simply by pointing out some feature that contrasts with 

ÔÈÅ ÏÒÉÇÉÎÁÌȢ "ÅÉÎÇ ÄÉÆÆÅÒÅÎÔ ÆÒÏÍ ÁÎ ÏÒÉÇÉÎÁÌ ÄÏÅÓ ÎÏÔ ÉÎÅÖÉÔÁÂÌÙ ȰÃÏÍÍÅÎÔȱ ÏÎ ÔÈÅ ÏÒÉÇÉÎÁÌȢ 

Nevertheless, the ad is not merely different; it differs in a way that may reasonably be 

perceived as commenting, through ridicule, on what a viewer might reasonably think is the 

undue self-importance conveyed by the subject of the Leibovitz photograph. A photographer 

posing a well known actress in a manner that calls to mind a well known painting must expect, 

or at least tolerate, a parodistȭÓ ÄÅÆÌÁÔÉng ridicule. 

Apart from ridiculing pretentiousness, the ad might also be reasonably perceived as interpreting 

the Leibovitz photograph to extol the beauty of the pregnant female body, and, rather 

unchivalrously, to express disagreement with this message. The District Court thought such a 

ÃÏÍÍÅÎÔ ×ÁÓ ÒÅÁÓÏÎÁÂÌÙ ÔÏ ÂÅ ÐÅÒÃÅÉÖÅÄ ÆÒÏÍ ÔÈÅ ÃÏÎÔÒÁÓÔ ÂÅÔ×ÅÅÎ ȰÁ ÓÅÒÉÏÕÓ ÐÏÒÔÒÁÙÁÌ ÏÆ Á 

beautiful woman taking great pride in the majesty of her pregnant body ... [and] a ridiculous 

image of a smirking, foolish-looking pÒÅÇÎÁÎÔ ÍÁÎȢȱ 

Leibovitz v. Paramount Pictures Corp., 137 F.3d 109, 114-15 (2d Cir. 1996). In light of this case, how do you 

ÅÖÁÌÕÁÔÅ *ÕÓÔÉÃÅ +ÅÎÎÅÄÙȭÓ ÃÏÎÃÅÒÎȟ ÅØÐÒÅÓÓÅÄ ÉÎ ÈÉÓ Campbell concurrence, that it might be too easy to claim 

ex post that the use of a copyrighted work is a parody? 
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6. After reading Campbell, how would you distinguish a parody from a satire for purposes of evaluating fair 

use? 

Consider the following case brought against publishing company Houghton Mifflin Co. by the copyright 

owners of Gone with the Wind, one of the ×ÏÒÌÄȭÓ best-selling books and which tells the fictional story of 

3ÃÁÒÌÅÔÔ /ȭ(ÁÒÁɂthe spoiled daughter of a wealthy Southern plantation ownerɂwho tries to escape poverty 

following the American Civil War. Alice Randall wrote a book titled The Wind Done Gone, a fictional work 

based on Gone with the Wind. In the book, Randall appropriates characters, plots, and major scenes from 

Gone with the Wind to tell an alternative account of Gone with the WindȭÓ ÓÔÏÒÙ ÆÒÏÍ ÔÈÅ ÐÏÉÎÔ ÏÆ ÖÉÅ× ÏÆ ÏÎÅ 

ÏÆ /ȭ(ÁÒÁȭÓ ÓÌÁÖÅÓȟ #ÙÎÁÒÁȟ ÁÎÄ ÔÈÅ ÄÁÕÇÈÔÅÒ ÏÆ /ȭ(ÁÒÁȭÓ ÆÁÔÈÅÒ ÁÎÄ -ÁÍÍÙ, a slave who was /ȭ(ÁÒÁȭÓ 

childhood nurse. 

In defense of the lawsuit, Randall ÃÌÁÉÍÅÄ ȰÔÈÁÔ ÈÅÒ ÎÏÖÅÌ ÉÓ Á ÃÒÉÔÉÑÕÅ ÏÆ ɍGone with the WindɎȭÓ ÄÅÐÉÃÔÉÏÎ ÏÆ 

slavery and the Civil-7ÁÒ ÅÒÁ !ÍÅÒÉÃÁÎ 3ÏÕÔÈȢȱ 3ÕÎÔÒÕÓÔ "ÁÎË ÖȢ (ÏÕÇÈÔÏÎ -ÉÆÆÌÉÎ #ÏȢȟ Ψάή &ȢΩÄ ΧΨΫέȟ ΧΨΫί 

ɉΧΧÔÈ #ÉÒȢ ΨΦΦΧɊȢ 4ÈÅ %ÌÅÖÅÎÔÈ #ÉÒÃÕÉÔ ÃÈÁÒÁÃÔÅÒÉÚÅÄ 2ÁÎÄÁÌÌȭÓ ×ÏÒË ÁÓ Á parody, rather than a satire: 

[T]he parodic character of [The Wind Done Gone] is clear. [The Wind Done Gone] is not a 

general commentary upon the Civil-War-era American South, but a specific criticism of and 

rejoinder to the depiction of slavery and the relationships between blacks and whites in [Gone 

with the Wind]. The fact that Randall chose to convey her criticisms of [Gone with the Wind] 

through a work of fiction, which she contends is a more powerful vehicle for her message than a 

scholarly article, does not, in and of itself, deprive [The Wind Done Gone] of fair-use 

protection. 

  
Figure 93: book covers for Gone with the Wind (left) and The Wind Done Gone (right) 

After its analysis of the four statutory factors, the court went on to conclude that the defendants were 

ȰÅÎÔÉÔÌÅÄ ÔÏ Á ÆÁÉÒ-ÕÓÅ ÄÅÆÅÎÓÅȢȱ 
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$Ï ÙÏÕ ÔÈÉÎË 2ÁÎÄÁÌÌȭÓ ×ÏÒË ÉÓ ÍÏÒÅ ÁÐÐÒÏÐÒÉÁÔÅÌÙ ÃÁÔÅÇÏÒÉÚÅÄ ÁÓ Á ÐÁÒÏÄÙ ÏÒ Á ÓÁÔÉÒÅȩ Or is it a frontal attack 

on the Mitchell novel that does not ridicule, as parody and satire do? Notice how Houghton Mifflin described 

2ÁÎÄÁÌÌȭÓ ÂÏÏË ÏÎ ÉÔÓ ÃÏÖÅÒ ɉÓÈÏ×Î in Figure 93Ɋ ÁÓ Á ȰÐÁÒÏÄÙȢȱ Why do you think it did so? Should it matter to 

a determination of fair use whether a work is categorized as a parody or a satire? We will consider the 

question again later in this section in the context of Blanch v. Koons, 467 F.3d 244 (2d Cir. 2006). 

7. After reading Campbell, you might think that fair use is asserted as a defense frequently in infringement 

cases involving music. In an empirical study, Edward Lee finds that outside the context of parody, no court 

decision has recognized fair use of a ÐÌÁÉÎÔÉÆÆȭÓ musical work in a deÆÅÎÄÁÎÔȭÓ musical work. Edward Lee, Fair 

Use Avoidance in Music Cases, 59 B.C. L. REV. 1874 (2018). Moreover, Lee finds that very few of the many 

infringement cases about music even consider fair use. Lee posits that both musicians and courts are likely 

avoiding the defense of fair use in this context to make it easier to settle on song credits and royalties, to 

pursue instead a defense of not having copied protectable material, and to coincide with music industry 

norms and practices. This avoidance of fair use by litigants means that courts do not have much precedent on 

which to rely on deciding non-parody fair use music cases. 

 

Bill Graham Archives v. Dorling Kindersley Limited 
448 F.3d 605 (2d Cir. 2006) 

RESTANI, J.: ȣ 

[1] In October of 2003, DK [(Doring Kindersley)] published Grateful Dead: The Illustrated Trip, in collaboration 

with Grateful Dead Productions, intended as a cultural history of the Grateful Dead. The resulting 480-page 

coffee table book tells the story of the Grateful Dead along a timeline running continuously through the book, 

ÃÈÒÏÎÏÌÏÇÉÃÁÌÌÙ ÃÏÍÂÉÎÉÎÇ ÏÖÅÒ ΨΦΦΦ ÉÍÁÇÅÓ ÒÅÐÒÅÓÅÎÔÉÎÇ ÄÁÔÅÓ ÉÎ ÔÈÅ 'ÒÁÔÅÆÕÌ $ÅÁÄȭÓ ÈÉÓÔÏÒÙ ×ÉÔÈ 

explanatory text. A typical page of the book features a collage of images, text, and graphic art designed to 

simultaneously capture the eye and inform the reader. Plaintiff BGA [(Bill Graham Archives)] claims to own 

the copyright to seven images displayed in Illustrated Trip, ×ÈÉÃÈ $+ ÒÅÐÒÏÄÕÃÅÄ ×ÉÔÈÏÕÔ "'!ȭÓ ÐÅÒÍÉÓÓÉÏÎȢ 

[2] Initially, DK sought permission from BGA to reproduce the images. In May of 2003, the CEO of Grateful 

Dead Productions sent a letter to BGA seeking permission for DK to publish the images. BGA responded by 

offering permission in exchange for Grateful Dead Productionsȭ ÇÒÁÎÔ ÏÆ ÐÅÒÍÉÓÓÉÏÎ ÔÏ "'! ÔÏ ÍÁËÅ #$Ó ÁÎÄ 

$6$Ó ÏÕÔ ÏÆ ÃÏÎÃÅÒÔ ÆÏÏÔÁÇÅ ÉÎ "'!ȭÓ ÁÒÃÈÉÖÅÓȢ .ÅØÔȟ $+ ÄÉÒÅÃÔÌÙ ÃÏÎÔÁÃÔÅÄ "'! ÓÅÅËÉÎÇ ÔÏ ÎÅÇÏÔÉÁÔÅ Á 

license agreement, but the parties disagreed as to an appropriate license fee. Nevertheless, DK proceeded 

with publication of Illustrated Trip without entering a license fee agreement with BGA. Specifically, DK 

ÒÅÐÒÏÄÕÃÅÄ ÓÅÖÅÎ ÁÒÔÉÓÔÉÃ ÉÍÁÇÅÓ ÏÒÉÇÉÎÁÌÌÙ ÄÅÐÉÃÔÅÄ ÏÎ 'ÒÁÔÅÆÕÌ $ÅÁÄ ÅÖÅÎÔ ÐÏÓÔÅÒÓ ÁÎÄ ÔÉÃËÅÔÓȢ "'!ȭÓ ÓÅÖÅÎ 

images are displayed in significantly reduced form and are accompanied by captions describing the concerts 

they represent. 

ɍΩɎ 7ÈÅÎ $+ ÒÅÆÕÓÅÄ ÔÏ ÍÅÅÔ "'!ȭÓ ÐÏÓÔ-publication license fee demands, BGA filed suit for copyright 

ÉÎÆÒÉÎÇÅÍÅÎÔȣȢ 

[4] In this case, the district court concluded that the balancÅ ÏÆ ÆÁÉÒ ÕÓÅ ÆÁÃÔÏÒÓ ×ÅÉÇÈÓ ÉÎ ÆÁÖÏÒ ÏÆ $+ȣȢ 7Å 

ÁÇÒÅÅ ×ÉÔÈ ÔÈÅ ÄÉÓÔÒÉÃÔ ÃÏÕÒÔ ÔÈÁÔ $+ȭÓ ÕÓÅ ÏÆ ÔÈÅ ÃÏÐÙÒÉÇÈÔÅÄ ÉÍÁÇÅÓ ÉÓ ÐÒÏÔÅÃÔÅÄ ÁÓ ÆÁÉÒ ÕÓÅȢ 

As you read the next case, consider the purpose for which and the ways the defendant is using the 

ÐÌÁÉÎÔÉÆÆȭÓ ×ÏÒËÓ ÁÎÄ ÈÏ× ÔÈÁÔ ÏÕÇÈÔ ÔÏ ÁÆÆÅÃÔ ÔÈÅ ÁÎÁÌÙÓÉÓ ÏÆ ÆÁÉÒ ÕÓÅȢ 
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Figure 94: Dorling Kindersley book cover for Grateful Dead: The Illustrated Trip 

I. Purpose and Character of Use 

[5Ɏ 7Å ÆÉÒÓÔ ÁÄÄÒÅÓÓ ȰÔÈÅ ÐÕÒÐÏÓÅ ÁÎÄ ÃÈÁÒÁÃÔÅÒ ÏÆ ÔÈÅ ÕÓÅȟ ÉÎÃÌÕÄÉÎÇ ×ÈÅÔÈÅÒ ÓÕÃÈ ÕÓÅ ÉÓ ÏÆ Á ÃÏÍÍÅÒÃÉÁÌ 

ÎÁÔÕÒÅ ÏÒ ÉÓ ÆÏÒ ÎÏÎÐÒÏÆÉÔ ÅÄÕÃÁÔÉÏÎÁÌ ÐÕÒÐÏÓÅÓȢȱ Χέ 5Ȣ3Ȣ#Ȣ § ΧΦέɉΧɊȢ -ÏÓÔ ÉÍÐÏÒÔÁÎÔ ÔÏ ÔÈÅ ÃÏÕÒÔȭÓ ÁÎÁÌÙÓÉÓ ÏÆ 

the first factor is tÈÅ ȰÔÒÁÎÓÆÏÒÍÁÔÉÖÅȱ ÎÁÔÕÒÅ ÏÆ ÔÈÅ ×ÏÒËȢ 4ÈÅ ÑÕÅÓÔÉÏÎ ÉÓ ×ÈÅÔÈÅÒ ÔÈÅ ÎÅ× ×ÏÒË ÍÅÒÅÌÙ 

supersedes the objects of the original creation, or instead adds something new, with a further purpose or 

different character, altering the first with new expression, meaning, or message. 

[6] Here, the district court determined that Illustrated Trip is a biographical work, and the original images are 

ÎÏÔȟ ÁÎÄ ÔÈÅÒÅÆÏÒÅ ÁÃÃÏÒÄÅÄ Á ÓÔÒÏÎÇ ÐÒÅÓÕÍÐÔÉÏÎ ÉÎ ÆÁÖÏÒ ÏÆ $+ȭÓ ÕÓÅȢ )Î ÐÁÒÔÉÃÕÌÁÒȟ ÔÈÅ ÄÉÓÔÒÉÃÔ ÃÏÕÒÔ 

concluded that $+ȭÓ ÕÓÅ ÏÆ ÉÍÁÇÅÓ ÐÌÁÃÅÄ ÉÎ ÃÈÒÏÎÏÌÏÇÉÃÁÌ ÏÒÄÅÒ ÏÎ Á ÔÉÍÅÌÉÎÅ ÉÓ ÔÒÁÎÓÆÏÒÍÁÔÉÖÅÌÙ ÄÉÆÆÅÒÅÎÔ 

from the mere expressive use of images on concert posters or tickets. Because the works are displayed to 

commemorate historic events, arranged in a creative fashion, and displayed in significantly reduced form, the 

district court held that the first fair use factor weighs heavily in favor of DK. 

[7Ɏ !ÐÐÅÌÌÁÎÔ ÃÈÁÌÌÅÎÇÅÓ ÔÈÅ ÄÉÓÔÒÉÃÔ ÃÏÕÒÔȭÓ ÓÔÒÏÎÇ ÐÒÅÓÕÍÐÔÉÏÎ ÉÎ ÆÁÖÏÒ ÏÆ ÆÁÉÒ ÕÓÅ ÂÁÓÅÄ ÏÎ ÔÈÅ ÂÉÏÇÒÁÐÈÉÃÁÌ 

nature of Illustrated Trip. Appellant argues that based on this purported error the district court failed to 

ÅØÁÍÉÎÅ $+ȭÓ ÊÕÓÔÉÆÉÃÁÔÉÏÎ ÆÏÒ ÉÔÓ ÕÓe of each of the images. Moreover, Appellant argues that as a matter of 

law merely placing poster images along a timeline is not a transformative use. Appellant asserts that each 

reproduced image should have been accompanied by comment or criticism related to the artistic nature of 

the image. 

[8Ɏ 7Å ÄÉÓÁÇÒÅÅ ×ÉÔÈ !ÐÐÅÌÌÁÎÔȭÓ ÌÉÍÉÔÅÄ ÉÎÔÅÒÐÒÅÔÁÔÉÏÎ ÏÆ ÔÒÁÎÓÆÏÒÍÁÔÉÖÅ ÕÓÅ ÁÎÄ ×Å ÁÇÒÅÅ ×ÉÔÈ ÔÈÅ ÄÉÓÔÒÉÃÔ 

ÃÏÕÒÔ ÔÈÁÔ $+ȭÓ ÁÃÔÕÁÌ ÕÓÅ ÏÆ ÅÁÃÈ ÉÍÁÇÅ ÉÓ ÔÒÁÎÓÆÏÒÍÁÔÉÖÅÌÙ ÄÉÆÆÅÒÅÎÔ ÆÒÏÍ ÔÈÅ ÏÒÉÇÉÎÁÌ ÅØÐÒÅÓÓÉÖÅ ÐÕÒÐÏÓÅȢ 

Preliminarily, we recognize, as the district court did, that Illustrated Trip is a biographical work documenting 
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the 30-year history of the Grateful Dead. While there are no categories of presumptively fair use, courts have 

frequently afforded fair use protection to the use of copyrighted material in biographies, recognizing such 

works as forms of historic scholarship, criticism, and comment that require incorporation of original source 

material for optimum treatment of their subjects. No less a recognition of biographical value is warranted in 

this case simply because the subject made a mark in pop culture rather than some other area of human 

endeavor. 

 
 

 
Figure 95: Bill Graham Grateful Dead concert poster (top), and use of it in Doring Kindersley book (bottom) 
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Figure 96: Bill Graham Grateful Dead concert poster (top), and use of it in Doring Kindersley book (bottom) 

[9Ɏ )Î ÔÈÅ ÉÎÓÔÁÎÔ ÃÁÓÅȟ $+ȭÓ ÐÕÒÐÏÓÅ ÉÎ ÕÓÉÎÇ ÔÈÅ ÃÏÐÙÒÉÇÈÔÅÄ ÉÍÁÇÅÓ ÁÔ ÉÓÓÕÅ ÉÎ ÉÔÓ ÂÉÏÇÒÁÐÈÙ ÏÆ ÔÈÅ 'ÒÁÔÅÆÕÌ 

$ÅÁÄ ÉÓ ÐÌÁÉÎÌÙ ÄÉÆÆÅÒÅÎÔ ÆÒÏÍ ÔÈÅ ÏÒÉÇÉÎÁÌ ÐÕÒÐÏÓÅ ÆÏÒ ×ÈÉÃÈ ÔÈÅÙ ×ÅÒÅ ÃÒÅÁÔÅÄȢ /ÒÉÇÉÎÁÌÌÙȟ ÅÁÃÈ ÏÆ "'!ȭÓ 

images fulfilled the dual purposes of artistic expression and promotion. The posters were apparently widely 

distributed to generate public interest in the Grateful Dead and to convey information to a large number 

ÐÅÏÐÌÅ ÁÂÏÕÔ ÔÈÅ ÂÁÎÄȭÓ ÆÏÒÔÈÃÏÍÉÎÇ ÃÏÎÃÅÒÔÓȢ )Î ÃÏÎÔÒÁÓÔȟ $+ ÕÓÅÄ ÅÁÃÈ ÏÆ "'!ȭÓ Émages as historical 
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artifacts to document and represent the actual occurrence of Grateful Dead concert events featured on 

Illustrated Tripȭs timeline. 

[10Ɏ )Î ÓÏÍÅ ÉÎÓÔÁÎÃÅÓȟ ÉÔ ÉÓ ÒÅÁÄÉÌÙ ÁÐÐÁÒÅÎÔ ÔÈÁÔ $+ȭÓ ÉÍÁÇÅ ÄÉÓÐÌÁÙ ÅÎÈÁÎÃÅÓ ÔÈÅ ÒÅÁÄÅÒȭÓ understanding of 

the biographical text. In other instances, the link between image and text is less obvious; nevertheless, the 

images still serve as historical artifacts graphically representing the fact of significant Grateful Dead concert 

events selected by the Illustrated TripȭÓ ÁÕÔÈÏÒ ÆÏÒ ÉÎÃÌÕÓÉÏÎ ÉÎ ÔÈÅ ÂÏÏËȭÓ ÔÉÍÅÌÉÎÅȢ 7Å ÃÏÎÃÌÕÄÅ ÔÈÁÔ ÂÏÔÈ 

ÔÙÐÅÓ ÏÆ ÕÓÅÓ ÆÕÌÆÉÌÌ $+ȭÓ ÔÒÁÎÓÆÏÒÍÁÔÉÖÅ ÐÕÒÐÏÓÅ ÏÆ ÅÎÈÁÎÃÉÎÇ ÔÈÅ ÂÉÏÇÒÁÐÈÉÃÁÌ ÉÎÆÏÒÍÁÔÉÏÎ ÉÎ Illustrated Trip, a 

purpose separate and distinct from the original artistic and promotional purpose for which the images were 

ÃÒÅÁÔÅÄȢ )Î ÓÕÍȟ ÂÅÃÁÕÓÅ $+ȭÓ ÕÓÅ ÏÆ ÔÈÅ ÄÉÓÐÕÔÅÄ ÉÍÁÇÅÓ ÉÓ ÔÒÁÎÓÆÏÒÍÁÔÉÖÅ ÂÏÔÈ ×ÈÅÎ ÁÃÃÏÍÐÁÎÉÅÄ ÂÙ 

referencing commentary and when standing alone, we agree with the district court that DK was not required 

to discuss the artistic merits of the images to satisfy this first factor of fair use analysis. 

[11] This conclusion is strengthened by the manner in which DK displayed the images. First, DK significantly 

reduced the size of the reproductions. While the small size is sufficient to permit readers to recognize the 

historical significance of the posters, it is inadequate to offer more than a glimpse of their expressive value. In 

short, DK used the minimal image size necessary to accomplish its transformative purpose. 

[12] Second, DK minimized the expressive value of the reproduced images by combining them with a 

prominent timeline, textual material, and original graphical artwork, to create a collage of text and images on 

each page of the book. To further this collage effect, the images are displayed at angles and the original 

ÇÒÁÐÈÉÃÁÌ ÁÒÔ×ÏÒË ÉÓ ÄÅÓÉÇÎÅÄ ÔÏ ÂÌÅÎÄ ×ÉÔÈ ÔÈÅ ÉÍÁÇÅÓ ÁÎÄ ÔÅØÔȢ /ÖÅÒÁÌÌȟ $+ȭÓ ÌÁÙÏÕÔ ÅÎÓÕÒÅÓ ÔÈÁÔ ÔÈÅ ÉÍÁÇÅÓ 

at issue are employed only to enrich the presentation of the cultural history of the Grateful Dead, not to 

exploit copyrighted artwork for commercial gain. 

[13Ɏ 4ÈÉÒÄȟ "'!ȭÓ ÉÍÁÇÅÓ ÃÏÎÓÔÉÔÕÔÅ ÁÎ ÉÎÃÏÎÓÅÑÕÅÎÔÉÁÌ ÐÏÒÔÉÏÎ ÏÆ Illustrated Trip. The extent to which 

unlicensed material is used in the challenged work can be a factÏÒ ÉÎ ÄÅÔÅÒÍÉÎÉÎÇ ×ÈÅÔÈÅÒ Á ÂÉÏÇÒÁÐÈÅÒȭÓ ÕÓÅ 

ÏÆ ÏÒÉÇÉÎÁÌ ÍÁÔÅÒÉÁÌÓ ÈÁÓ ÂÅÅÎ ÓÕÆÆÉÃÉÅÎÔÌÙ ÔÒÁÎÓÆÏÒÍÁÔÉÖÅ ÔÏ ÃÏÎÓÔÉÔÕÔÅ ÆÁÉÒ ÕÓÅȣȢ ɍ/ɎÕÒ ÃÉÒÃÕÉÔ ÈÁÓ ÃÏÕÎÓÅÌÅÄ 

against considering the percentage the allegedly infringing work comprises of the copyrighted work in 

conducting third-factor ÆÁÉÒ ÕÓÅ ÁÎÁÌÙÓÉÓ ȣȢ 7Å ÆÉÎÄ ÔÈÉÓ ÉÎÑÕÉÒÙ ÍÏÒÅ ÒÅÌÅÖÁÎÔ ÉÎ ÔÈÅ ÃÏÎÔÅØÔ ÏÆ first-factor fair 

use analysis. 

[14] In the instant case, the book is 480 pages long, while the BGA images appear on only seven pages. 

Although the original posters range in size from 13ǌ x 19ǌ to more than 19ǌ x 27,ǌ the largest reproduction of a 

BGA image in Illustrated Trip is less than 3ǌ x 4 ½,ǌ less than 1/20 the size of the original. And no BGA image 

takes up more than one-eighth of a page in a book or is given more prominence than any other image on the 

page. In total, the images account for less than one-fifth of one percent of the book. This stands in stark 

contrast to ȣwholesale takings ȣ, and we are aware of no case where such an insignificant taking was found 

to be an unfair use of original materials. 

[15] Finally, as to this first factor, we briefly address the commercial nature of Illustrated Trip. Even though 

Illustrated Trip is a commercial venture, we recognize that nearly all of the illustrative uses listed in the 

preamble paragraph of § 107 are generally conducted for profit. Moreover, the crux of the profit/nonprofit 

distinction is not whether the sole motive of the use is monetary gain but whether the user stands to profit 

from exploitation of the copyrighted material without paying the customary price. Here, Illustrated Trip does 

ÎÏÔ ÅØÐÌÏÉÔ ÔÈÅ ÕÓÅ ÏÆ "'!ȭÓ ÉÍÁÇÅÓ ÁÓ ÓÕÃÈ ÆÏÒ ÃÏÍÍÅÒÃÉÁÌ ÇÁÉÎȢ 3ÉÇÎÉÆÉÃÁÎÔÌÙȟ $+ ÈÁÓ ÎÏÔ ÕÓÅÄ ÁÎÙ ÏÆ "'!ȭÓ 

images in its commercial advertising or in any other way to promote the sale of the book. Illustrated Trip 

ÍÅÒÅÌÙ ÕÓÅÓ ÐÉÃÔÕÒÅÓ ÁÎÄ ÔÅØÔ ÔÏ ÄÅÓÃÒÉÂÅ ÔÈÅ ÌÉÆÅ ÏÆ ÔÈÅ 'ÒÁÔÅÆÕÌ $ÅÁÄȢ "Ù ÄÅÓÉÇÎȟ ÔÈÅ ÕÓÅ ÏÆ "'!ȭÓ ÉÍÁÇÅÓ ÉÓ 

incidental to the commercial biographical value of the book. 
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[16] Accordingly, we conclude that the first fair use factor weighs in favor of D+ ÂÅÃÁÕÓÅ $+ȭÓ ÕÓÅ ÏÆ "'!ȭÓ 

ÉÍÁÇÅÓ ÉÓ ÔÒÁÎÓÆÏÒÍÁÔÉÖÅÌÙ ÄÉÆÆÅÒÅÎÔ ÆÒÏÍ ÔÈÅ ÉÍÁÇÅÓȭ ÏÒÉÇÉÎÁÌ ÅØÐÒÅÓÓÉÖÅ ÐÕÒÐÏÓÅ ÁÎÄ $+ ÄÏÅÓ ÎÏÔ ÓÅÅË ÔÏ 

ÅØÐÌÏÉÔ ÔÈÅ ÉÍÁÇÅÓȭ ÅØÐÒÅÓÓÉÖÅ ÖÁÌÕÅ ÆÏÒ ÃÏÍÍÅÒÃÉÁÌ ÇÁÉÎȢ 

II. Nature of the Copyrighted Work ȣ 

[17] The district court determined that the second factor weighs against DK because the images are creative 

artworks, which are traditionally the core of intended copyright protection. Nevertheless, the court limited 

the weight it placed on this factor because the posters have been published extensively. Appellant agrees that 

the district court properly weighed the second factor against DK, although it questions the lesser protection 

given to published works. Appellees counter that because the images are mixed factual and creative works 

and have been long and extensively published, the second factor tilts toward fair use. 

[18] We agree with the district court that the creative nature of artistic images typically weighs in favor of the 

copyright holder. We recognize, however, that the second factor may be of limited usefulness where the 

ÃÒÅÁÔÉÖÅ ×ÏÒË ÏÆ ÁÒÔ ÉÓ ÂÅÉÎÇ ÕÓÅÄ ÆÏÒ Á ÔÒÁÎÓÆÏÒÍÁÔÉÖÅ ÐÕÒÐÏÓÅȢ 4ÈÉÓ ÉÓ ÎÏÔ Á ÃÁÓÅ ȣ ÉÎ ×ÈÉÃÈ ȣ ÔÈÅ ÃÒÅÁÔÉÖÅ 

work was being used for the same decorative purpose as the original. Here, we conclude that DK is using 

"'!ȭÓ ÉÍÁÇÅÓ ÆÏÒ ÔÈÅ ÔÒÁÎÓÆÏÒÍÁÔÉÖÅ ÐÕÒÐÏÓÅ ÏÆ ÅÎÈÁÎÃÉÎÇ ÔÈÅ ÂÉÏÇÒÁÐÈÉÃÁÌ ÉÎÆÏÒÍÁÔÉÏÎ ÐÒÏÖÉÄÅÄ ÉÎ 

)ÌÌÕÓÔÒÁÔÅÄ 4ÒÉÐȢ !ÃÃÏÒÄÉÎÇÌÙȟ ×Å ÈÏÌÄ ÔÈÁÔ ÅÖÅÎ ÔÈÏÕÇÈ "'!ȭÓ ÉÍÁÇÅÓ ÁÒÅ ÃÒÅÁÔÉÖÅ ×ÏÒËÓȟ ×ÈÉÃÈ ÁÒÅ Á ÃÏÒÅ 

concern of copyright protection, the second factor has limited weight in our analysis because the purpose of 

$+ȭÓ ÕÓÅ ×ÁÓ ÔÏ ÅÍÐÈÁÓÉÚÅ ÔÈÅ ÉÍÁÇÅÓȭ ÈÉÓÔÏÒÉÃÁÌ ÒÁÔÈÅÒ ÔÈÁÎ ÃÒÅÁÔÉÖÅ ÖÁÌÕÅȢ 

III. Amount and Substantiality of the Portion Used ȣ 

[19] The district court determined that even though the images are reproduced in their entirety, the third fair 

use factor weighs in favor of DK because the images are displayed in reduced size and scattered among many 

other images and texts. In faulting this conclusion, Appellant contends that the amount used is substantial 

because the images are copied in their entirety. Neither our court nor any of our sister circuits has ever ruled 

that the copying of an entire work favors fair use. At the same time, however, courts have concluded that such 

copying does not necessarily weigh against fair use because copying the entirety of a work is sometimes 

necessary to make a fair use of the image. Adopting this reasoning, we conclude that the third-factor inquiry 

must take into account that the extent of permissible copying varies with the purpose and character of the 

use. 

[20Ɏ (ÅÒÅȟ $+ ÕÓÅÄ "'!ȭÓ ÉÍÁÇÅÓ ÂÅÃÁÕÓÅ ÔÈÅ ÐÏÓÔÅÒÓ ÁÎÄ ÔÉÃËÅÔÓ ×ÅÒÅ ÈÉÓÔÏÒÉÃÁÌ ÁÒÔÉÆÁÃÔÓ ÔÈÁÔ ÃÏÕÌÄ 

document Grateful Dead concert events and provide a visual context for the accompanying text. To 

accomplish this use, DK displayed reduced versions of the original images and intermingled these visuals with 

text and original graphic art. As a consequence, even though the copyrighted images are copied in their 

entirety, the visual impact of their artistic expression is significantly limited because of their reduced size. We 

ÃÏÎÃÌÕÄÅ ÔÈÁÔ ÓÕÃÈ ÕÓÅ ÂÙ $+ ÉÓ ÔÁÉÌÏÒÅÄ ÔÏ ÆÕÒÔÈÅÒ ÉÔÓ ÔÒÁÎÓÆÏÒÍÁÔÉÖÅ ÐÕÒÐÏÓÅ ÂÅÃÁÕÓÅ $+ȭÓ ÒÅÄÕÃÅÄ ÓÉÚÅ 

ÒÅÐÒÏÄÕÃÔÉÏÎÓ ÏÆ "'!ȭÓ ÉÍÁÇÅÓ in their entirety displayed the minimal image size and quality necessary to 

ÅÎÓÕÒÅ ÔÈÅ ÒÅÁÄÅÒȭÓ ÒÅÃÏÇÎÉÔÉÏÎ ÏÆ ÔÈÅ ÉÍÁÇÅÓ ÁÓ ÈÉÓÔÏÒÉÃÁÌ ÁÒÔÉÆÁÃÔÓ ÏÆ 'ÒÁÔÅÆÕÌ $ÅÁÄ ÃÏÎÃÅÒÔ ÅÖÅÎÔÓȢ 

Accordingly, the third fair use factor does not weigh against fair use. 

IV. Effect of the Use upon the Market for or Value of the Original ȣ 

[21Ɏ )Î ÔÈÅ ÉÎÓÔÁÎÔ ÃÁÓÅȟ ÔÈÅ ÐÁÒÔÉÅÓ ÁÇÒÅÅ ÔÈÁÔ $+ȭÓ ÕÓÅ ÏÆ ÔÈÅ ÉÍÁÇÅÓ ÄÉÄ ÎÏÔ ÉÍÐÁÃÔ "'!ȭÓ ÐÒÉÍÁÒÙ ÍÁÒËÅÔ ÆÏÒ 

ÔÈÅ ÓÁÌÅ ÏÆ ÔÈÅ ÐÏÓÔÅÒ ÉÍÁÇÅÓȢ )ÎÓÔÅÁÄȟ ×Å ÌÏÏË ÔÏ ×ÈÅÔÈÅÒ $+ȭÓ ÕÎÁÕÔÈÏÒÉÚÅÄ ÕÓÅ ÕÓÕÒÐÓ "'!ȭÓ ÐÏÔÅÎÔÉÁÌ ÔÏ 

develop a derivative market. Appellant argues that DK interfered with the market for licensing its images for 

use in books. Appellant contends that there is an established market for licensing its images and it suffered 

both the loss of royalty revenue directly from DK and the opportunity to obtain royalties from others. 
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[22] It is indisputable that, as a general matter, a copyright holder is entitled to demand a royalty for licensing 

others to use its copyrighted work, and that the impact on potential licensing revenues is a proper subject for 

consideration in assessing the fourth factor. We have noted, however, that were a court automatically to 

conclude in every case that potential licensing revenues were impermissibly impaired simply because the 

secondary user did not pay a fee for the right to engage in the use, the fourth fair use factor would always 

ÆÁÖÏÒ ÔÈÅ ÃÏÐÙÒÉÇÈÔ ÈÏÌÄÅÒȢ !ÃÃÏÒÄÉÎÇÌÙȟ ×Å ÄÏ ÎÏÔ ÆÉÎÄ Á ÈÁÒÍ ÔÏ "'!ȭÓ ÌÉÃÅÎÓÅ ÍÁÒËÅÔ ÍÅÒÅÌÙ ÂÅÃÁÕÓÅ $+ 

did not pay a fee for "'!ȭÓ ÃÏÐÙÒÉÇÈÔÅÄ ÉÍÁÇÅÓȢ 

[23] Instead, we look at the impact on potential licensing revenues for traditional, reasonable, or likely to be 

developed markets. In order to establish a traditional license market, Appellant points to the fees paid to 

other copyright owners for the reproduction of their images in Illustrated Trip. Moreover, Appellant asserts 

that it established a market for licensing its images, and in this case expressed a willingness to license images 

to DK. Neither of these arguments shows impairment to a traditional, as opposed to a transformative market. 

[24Ɏ ȣ ɍ7ɎÅ ÈÏÌÄ ÔÈÁÔ $+ȭÓ ÕÓÅ ÏÆ "'!ȭÓ ÉÍÁÇÅÓ ÉÓ ÔÒÁÎÓÆÏÒÍÁÔÉÖÅÌÙ ÄÉÆÆÅÒÅÎÔ ÆÒÏÍ ÔÈÅÉÒ ÏÒÉÇÉÎÁÌ ÅØÐÒÅÓÓÉÖÅ 

purpose. In a case such as this, a copyright holder cannot prevent others from entering fair use markets 

merely by developing or licensing a market for parody, news reporting, educational or other transformative 

uses of its own creative work. Copyright owners may not preempt exploitation of transformative markets. 

-ÏÒÅÏÖÅÒȟ Á ÐÕÂÌÉÓÈÅÒȭs willingness to pay license fees for reproduction of images does not establish that the 

ÐÕÂÌÉÓÈÅÒ ÍÁÙ ÎÏÔȟ ÉÎ ÔÈÅ ÁÌÔÅÒÎÁÔÉÖÅȟ ÍÁËÅ ÆÁÉÒ ÕÓÅ ÏÆ ÔÈÏÓÅ ÉÍÁÇÅÓȢ 3ÉÎÃÅ $+ȭÓ ÕÓÅ ÏÆ "'!ȭÓ ÉÍÁÇÅÓ ÆÁÌÌÓ 

within a transformative market, BGA does not suffer market harm due to the loss of license feesȣȢ 

[25Ɏ /Î ÂÁÌÁÎÃÅȟ ×Å ÃÏÎÃÌÕÄÅȟ ÁÓ ÔÈÅ ÄÉÓÔÒÉÃÔ ÃÏÕÒÔ ÄÉÄȟ ÔÈÁÔ ÔÈÅ ÆÁÉÒ ÕÓÅ ÆÁÃÔÏÒÓ ×ÅÉÇÈ ÉÎ ÆÁÖÏÒ ÏÆ $+ȭÓ ÕÓÅȣȢ 

NOTE 

1. Recall the ÃÁÓÅ ÄÉÓÃÕÓÓÅÄ ÉÎ #ÈÁÐÔÅÒ )) ×ÉÔÈ ÒÅÇÁÒÄ ÔÏ ȰÃÒÅÁÔÅÄ ÆÁÃÔÓ,ȱ ÉÎ ×ÈÉÃÈ the producer of the Seinfeld 

television series sued the publisher of The Seinfeld Aptitude Test, a book filled with trivia questions about the 

series. Unlike Bill Graham Archives, the Second Circuit held that the defendants infringed ÔÈÅ ÐÌÁÉÎÔÉÆÆȭÓ 

copyrights and did not qualify for a fair use defense. Castle Rock Entmȭt, Inc. v. Carol Publȭg Grp., Inc., 150 F.3d 

132 (2d Cir. 1997). 4ÈÅ ÃÏÕÒÔ ÄÉÄ ÎÏÔ ÁÃÃÅÐÔ ÔÈÅ ÄÅÆÅÎÄÁÎÔÓȭ ÃÈÁÒÁÃÔÅÒization that The Seinfeld Aptitude Test 

was a reference or critical work. In analyzing the first fair use factor, it stated: 

Any transformative purpose possessed by The SAT [(The Seinfeld Aptitude Test)] is slight to 

non-existent. We reject the argument that The SAT was created to educate Seinfeld viewers or 

ÔÏ ÃÒÉÔÉÃÉÚÅȟ ȰÅØÐÏÓÅȟȱ ÏÒ ÏÔÈÅÒ×ÉÓÅ ÃÏÍÍÅÎÔ ÕÐÏÎ SeinfeldȢ 4ÈÅ 3!4ȭs purpose, as evidenced 

definitively by the statements of the bookȭs creators and by the book itself, is to repackage 

Seinfeld to entertain Seinfeld ÖÉÅ×ÅÒÓȢ 4ÈÅ 3!4ȭs back cover makes no mention of exposing 

Seinfeld to its readers, for example, as a pitiably vacuous reflection of a puerile and pervasive 

television culture, but ratheÒ ÕÒÇÅÓ 3!4 ÒÅÁÄÅÒÓ ÔÏ ȰÏÐÅÎ ÔÈÉÓ ÂÏÏË ÔÏ ÓÁÔÉÓÆÙ ɍÔÈÅÉÒɎ ÂÅÔ×ÅÅÎ-

episode [SeinfeldɎ ÃÒÁÖÉÎÇÓȢȱ 'ÏÌÕÂȟ 4ÈÅ 3!4ȭs author, described the trivia quiz book not as a 

commentary or a Seinfeld research tool, but as ÁÎ ÅÆÆÏÒÔ ÔÏ ȰÃÁÐÔÕÒÅ 3ÅÉÎÆÅÌÄȭs flavor in quiz 

ÂÏÏË ÆÁÓÈÉÏÎȢȱ &ÉÎÁÌÌÙȟ ÅÖÅÎ ÖÉÅ×ÉÎÇ 4ÈÅ 3!4 ÉÎ ÔÈÅ ÌÉÇÈÔ ÍÏÓÔ ÆÁÖÏÒÁÂÌÅ ÔÏ ÄÅÆÅÎÄÁÎÔÓȟ ×Å ÆÉÎÄ 

scant reason to conclude that this trivia quiz book seeks to educate, criticize, parody, comment, 

report upon, or research Seinfeld, or otherwise serve a transformative purpose. The book does 

not contain commentary or analysis about Seinfeld, nor does it suggest how The SAT can be 

used to research Seinfeld; rather, the book simply pÏÓÅÓ ÔÒÉÖÉÁ ÑÕÅÓÔÉÏÎÓȢ 4ÈÅ 3!4ȭs plain 

purpose, therefore, is not to expose SeinfeldȭÓ ȰÎÏÔÈÉÎÇÎÅÓÓȟȱ ÂÕÔ ÔÏ ÓÁÔÉÁÔÅ Seinfeld ÆÁÎÓȭ 

ÐÁÓÓÉÏÎ ÆÏÒ ÔÈÅ ȰÎÏÔÈÉÎÇÎÅÓÓȱ ÔÈÁÔ Seinfeld has elevated into the realm of protectable creative 

expression. 
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!Ó ÔÏ ÔÈÅ ÆÏÕÒÔÈ ÆÁÉÒ ÕÓÅ ÆÁÃÔÏÒȟ ÔÈÅ 3ÅÃÏÎÄ #ÉÒÃÕÉÔ ÒÅÁÓÏÎÅÄ ÔÈÁÔ ȰɍÕɎÎÌÉËÅ ÐÁÒÏÄÙȟ criticism, scholarship, news 

reporting, or other transformative uses, The SAT substitutes for a derivative market that a television program 

ÃÏÐÙÒÉÇÈÔ Ï×ÎÅÒ ÓÕÃÈ ÁÓ #ÁÓÔÌÅ 2ÏÃË ×ÏÕÌÄ ÉÎ ÇÅÎÅÒÁÌ ÄÅÖÅÌÏÐ ÏÒ ÌÉÃÅÎÓÅ ÏÔÈÅÒÓ ÔÏ ÄÅÖÅÌÏÐȢȱ Id. at 145. Is 

Castle Rock reconcilable with Bill Graham Archives on this front?

 

Over the years, there have been prominent infringement cases about whether a visual artist can use 

ÐÒÅÅØÉÓÔÉÎÇ ÁÒÔ×ÏÒË ÆÒÏÍ ÁÎÏÔÈÅÒ ÁÒÔÉÓÔ ÆÏÒ ÕÓÅ ÉÎ ÓÕÂÓÅÑÕÅÎÔ ȰappropriatÉÏÎ ÁÒÔȢȱ The Second Circuit decided 

an important case in this area in Rogers v. Koons, 960 F.2d 301 (2d Cir. 1992). In that case, photographer Art 

Rogers sued artist Jeff Koons for copyright infringement. Koons had created his sculptuÒÅ Ȱ3ÔÒÉÎÇ ÏÆ 0ÕÐÐÉÅÓȱ 

based on Rogersȭ ÐÈÏÔÏÇÒÁÐÈ Ȱ0ÕÐÐÉÅÓȟȱ which Koons claimed to have purchased in the form of a notecard in 

Á ȰÖÅÒÙ ÃÏÍÍÅÒÃÉÁÌȟ ÔÏÕrist-ÌÉËÅ ÃÁÒÄ ÓÈÏÐȢȱ 2ÏÇÅÒÓȭ ÐÈÏÔÏÇÒÁÐÈ ÁÎÄ +ÏÏÎÓȭ ÓÃÕÌÐÔÕÒÅ ÁÒÅ shown in Figure 97. 

 
 

 
Figure 97ȡ !ÒÔ 2ÏÇÅÒÓ Ȱ0ÕÐÐÉÅÓȱ pÈÏÔÏÇÒÁÐÈ ɉÔÏÐɊȟ ÁÎÄ *ÅÆÆ +ÏÏÎÓ Ȱ3ÔÒÉÎÇ ÏÆ 0ÕÐÐÉÅÓȱ sculpture (bottom) 
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+ÏÏÎÓ ÃÒÅÁÔÅÄ Ȱ3ÔÒÉÎÇ ÏÆ 0ÕÐÐÉÅÓȱ ÁÓ ÏÎÅ ÏÆ Ô×ÅÎÔÙ ÓÃÕÌÐÔÕÒÅÓ ÆÏÒ ÁÎ ÅØÈÉÂÉÔÉÏÎ ÈÅ ÃÁÌÌÅÄ ÔÈÅ Banality Show. 

4ÈÅ 3ÅÃÏÎÄ #ÉÒÃÕÉÔ ÒÅÃÏÕÎÔÅÄ +ÏÏÎÓȭ ÕÎÄÅÒÓÔÁÎÄÉÎÇ ÏÆ ÔÈÅ ÓÈÏ× ÁÎÄ ÔÈÅ ÐÉÅÃÅÓ ÈÅ ×ÁÓ ÃÒÅÁÔÉÎÇ ÆÏÒ ÉÔȡ 

(Å ÂÅÌÉÅÖÅÄ ɍ2ÏÇÅÒÓȭ ÐÈÏÔÏÇÒÁÐÈɎ ÔÏ ÂÅ ÔÙÐÉÃÁÌ, commonplace and familiar. The notecard was 

also similar to other images of people holding animals that Koons had collected. Thus, he 

viewed the picture as part of the mass cultureɂȰÒÅÓÔÉÎÇ ÉÎ ÔÈÅ ÃÏÌÌÅÃÔÉÖÅ ÓÕÂ-consciousness of 

people regardless of whethÅÒ ÔÈÅ ÃÁÒÄ ÈÁÄ ÁÃÔÕÁÌÌÙ ÅÖÅÒ ÂÅÅÎ ÓÅÅÎ ÂÙ ÓÕÃÈ ÐÅÏÐÌÅȢȱ 

ɍ+ÏÏÎÓɎ ÇÁÖÅ ÈÉÓ ÁÒÔÉÓÁÎÓ ÏÎÅ ÏÆ 2ÏÇÅÒÓȭ ÎÏÔÅÃÁÒÄÓ ÁÎÄ ÔÏÌÄ ÔÈÅÍ ÔÏ ÃÏÐÙ ÉÔȢ "ÕÔ ÉÎ ÏÒÄÅÒ ÔÏ 

guide the creation of a three-dimensional sculptural piece from the two-dimensional 

photograph, Koons commÕÎÉÃÁÔÅÄ ÅØÔÅÎÓÉÖÅÌÙ ×ÉÔÈ ÔÈÅ ȣ [s]tudio. He visited it once a week 

during the period the piece was being carved by the workers and gave them written 

ÉÎÓÔÒÕÃÔÉÏÎÓȢ )Î ÈÉÓ ȰÐÒÏÄÕÃÔÉÏÎ ÎÏÔÅÓȱ +ÏÏÎÓ ÓÔÒÅÓÓÅÄ ÔÈÁÔ ÈÅ ×ÁÎÔÅÄ Ȱ0ÕÐÐÉÅÓȱ ÃÏÐÉÅÄ 

faithfully in the sÃÕÌÐÔÕÒÅȣȢ 

Three of the four copies Koons maÄÅ ÓÏÌÄ ÆÏÒ Á ÔÏÔÁÌ ÏÆ ΓΩάέȟΦΦΦȢ +ÏÏÎÓ ÄÅÆÅÎÄÅÄ ÈÉÍÓÅÌÆ ÁÇÁÉÎÓÔ 2ÏÇÅÒÓȭ 

claim of infringement by asserting fair use. In particular, he maintained that his sculpture is a protected 

parody or satire. As explained by the Second Circuit, Koons argued that 

ÈÉÓ ÓÃÕÌÐÔÕÒÅ ÉÓ Á ÓÁÔÉÒÅ ÏÒ ÐÁÒÏÄÙ ÏÆ ÓÏÃÉÅÔÙ ÁÔ ÌÁÒÇÅȢ (Å ÉÎÓÉÓÔÓ ÔÈÁÔ Ȱ3ÔÒÉÎÇ ÏÆ 0ÕÐÐÉÅÓȱ ÉÓ Á ÆÁÉÒ 

social criticism and asserts to support that proposition that he belongs to the school of 

American artists who believe the mass production of commodities and media images has 

caused a deterioration in the quality of society, and this artistic tradition of which he is a 

member proposes through incorporating these images into works of art to comment critically 

both on the incorporated object and the political and economic system that created it. These 

themes, Koons states, draw upon the artistic movements of Cubism and Dadaism, with 

particular influence attributed to Marcel Duchamp, who in 1913 became the first to incorporate 

manufactured objects (readymades) into a work of art, directly influencing Koonsȭ work and the 

work of other contemporary American artists. 

4ÈÅ 3ÅÃÏÎÄ #ÉÒÃÕÉÔ ÒÅÆÕÓÅÄ ÔÏ ÁÃÃÅÐÔ +ÏÏÎÓȭ ÃÈÁÒÁÃÔÅÒÉÚÁÔÉÏÎ ÏÆ ÈÉÓ ×ÏÒË ÁÓ Á ÐÁÒÏÄÙ ÏÆ 2ÏÇÅÒÓȭȡ 

[T]he copied work must be, at least in part, an object of the parody, otherwise there would be 

no need to conjure up the original work. 

We think this is a necessary rule, as were it otherwise there would be no real limitation on the 

copierȭs use of anotherȭs copyrighted work to make a statement on some aspect of society at 

large. If an infringement of copyrightable expression could be justified as fair use solely on the 

basis of the infringerȭs claim to a higher or different artistic useɂwithout insuring public 

awareness of the original workɂthere would be no practicable boundary to the fair use defense. 

Koonsȭ claim that his infringement of Rogersȭ work is fair use solely because he is acting within 

an artistic tradition of commenting upon the commonplace thÕÓ ÃÁÎÎÏÔ ÂÅ ÁÃÃÅÐÔÅÄȢ 4ÈÅ ÒÕÌÅȭs 

function is to insure that credit is given where credit is due. By requiring that the copied work be 

an object of the parody, we merely insist that the audience be aware that underlying the parody 

there is an original and separate expression, attributable to a different artist. This awareness 

may come from the fact that the copied work is publicly known or because its existence is in 

some manner acknowledged by the parodist in connection with the parody. Of course, while 

our view of this matter does not necessarily prevent Koonsȭ expression, although it may, it does 

recognize that any such exploitation must at least entail paying the customary price. 
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The problem in the instant case is that even given that Ȱ3ÔÒÉÎÇ ÏÆ 0ÕÐÐÉÅÓȱ ÉÓ Á ÓÁÔÉÒÉÃÁÌ ÃÒÉÔÉÑÕÅ 

ÏÆ ÏÕÒ ÍÁÔÅÒÉÁÌÉÓÔÉÃ ÓÏÃÉÅÔÙȟ ÉÔ ÉÓ ÄÉÆÆÉÃÕÌÔ ÔÏ ÄÉÓÃÅÒÎ ÁÎÙ ÐÁÒÏÄÙ ÏÆ ÔÈÅ ÐÈÏÔÏÇÒÁÐÈ Ȱ0ÕÐÐÉÅÓȱ 

itself. We conclude therefore that this first factor of the fair use doctrine cuts against a finding 

of fair use. The circumstances of this case indicate that Koonsȭ copying of the photograph 

Ȱ0ÕÐÐÉÅÓȱ ȣ did not constitute a parody of the original work. 

The court proceeded to find that Koons was not entitled to a fair use defense, as the other three statutory fair 

use factors also weighed against Koons. 

This decision caused some observers to think that creators of appropriation art would rarely be able to assert 

fair use as a successful defense unless the appropriated art was itself well-known. E.g., Willajeanne F. McLean, 

!ÌÌȭÓ .ÏÔ &ÁÉÒ ÉÎ !ÒÔ ÁÎÄ 7ÁÒȡ ! ,ÏÏË ÁÔ ÔÈÅ &ÁÉÒ 5ÓÅ $ÅÆÅÎÓÅ !ÆÔÅÒ Rogers v. Koons, 59 BROOK. L. REV. 373 (1993). 

 

 

Andrea Blanch v. Jeff Koons 
467 F.3d 244 (2d Cir. 2006) 

SACK, J.: 

ɍΧɎ 4ÈÉÓ ÁÐÐÅÁÌ ÐÒÅÓÅÎÔÓ ÔÈÅ ÑÕÅÓÔÉÏÎ ×ÈÅÔÈÅÒ ÁÎ ÁÒÔÉÓÔȭÓ appropriation of a copyrighted image in a collage 

ÐÁÉÎÔÉÎÇ ÉÓȟ ÕÎÄÅÒ ÔÈÅ ÃÉÒÃÕÍÓÔÁÎÃÅÓȟ ÐÒÏÔÅÃÔÅÄ ȰÆÁÉÒ ÕÓÅȱ ÕÎÄÅÒ ÔÈÅ ÃÏÐÙÒÉÇÈÔ ÌÁ×ȣȢ 

[2] Jeff Koons is a visual artist. His work has been exhibited widely in museums and commercial galleries and 

has been the subject of much critical commentary. He is known for incorporating into his artwork objects and 

ÉÍÁÇÅÓ ÔÁËÅÎ ÆÒÏÍ ÐÏÐÕÌÁÒ ÍÅÄÉÁ ÁÎÄ ÃÏÎÓÕÍÅÒ ÁÄÖÅÒÔÉÓÉÎÇȟ Á ÐÒÁÃÔÉÃÅ ÔÈÁÔ ÈÁÓ ÂÅÅÎ ÒÅÆÅÒÒÅÄ ÔÏ ÁÓ ȰÎÅÏ-Pop 

ÁÒÔȱ ÏÒ ɉÐÅÒÈÁÐÓ ÕÎÆÏÒÔÕÎÁÔÅÌÙ ÉÎ Á ÌÅÇÁÌ ÃÏÎÔÅØÔɊ ȰÁÐÐÒÏÐÒÉÁÔÉÏÎ ÁÒÔȢȱ (ÉÓ ÓÃÕÌÐÔÕÒÅÓ ÁÎÄ ÐÁÉÎÔÉÎÇÓ ÏÆÔÅÎ 

contain such easily recognizable objects as toys, celebrities, and popular cartoon figures. 

[3] Koons has been the subject of several previous lawsuits for copyright infringement. In the late 1980s, he 

ÃÒÅÁÔÅÄ Á ÓÅÒÉÅÓ ÏÆ ÓÃÕÌÐÔÕÒÅÓ ÆÏÒ ÁÎ ÅØÈÉÂÉÔÉÏÎ ÅÎÔÉÔÌÅÄ ÔÈÅ Ȱ"ÁÎÁÌÉÔÙ 3ÈÏ×Ȣȱ )Î ÄÏÉÎÇ ÓÏȟ ÈÅ ÃÏÍÍÉÓÓÉÏÎÅÄ 

large three-dimensional reproductions of images taken from such sources as commercial postcards and 

syndicated comic strips. Although many of the source images were copyrighted, Koons did not seek 

ÐÅÒÍÉÓÓÉÏÎ ÔÏ ÕÓÅ ÔÈÅÍȢ )Î ÓÅÐÁÒÁÔÅ ÃÁÓÅÓ ÂÁÓÅÄ ÏÎ ÔÈÒÅÅ ÄÉÆÆÅÒÅÎÔ ÓÃÕÌÐÔÕÒÅÓ ÆÒÏÍ Ȱ"ÁÎÁÌÉÔÙȟȱ ÔÈÉÓ #ÏÕÒÔ ÁÎÄ 

Ô×Ï ÄÉÓÔÒÉÃÔ ÃÏÕÒÔÓ ÃÏÎÃÌÕÄÅÄ ÔÈÁÔ +ÏÏÎÓȭÓ ÕÓÅ ÏÆ ÔÈÅ ÃÏÐÙÒÉÇÈÔÅÄ ÉÍÁÇÅÓ ÉÎÆÒÉÎÇÅÄ ÏÎ ÔÈÅ ÒÉÇÈÔs of the 

copyright holders and did not constitute fair use under the copyright law. See Rogers v. Koons, 960 F.2d 301 

(2d Cir. 1992); Campbell v. Koons, No. 91 Civ. 6055, 1993 WL 97381, 1993 U.S. Dist. LEXIS 3957 (S.D.N.Y. Apr.1, 

1993); United Feature Syndicate v. Koons, 817 F. Supp. 370 (S.D.N.Y. 1993) ȣȢ 

ɍΪɎ 4Ï ÃÒÅÁÔÅ ÔÈÅ Ȱ%ÁÓÙÆÕÎ-%ÔÈÅÒÅÁÌȱ ÐÁÉÎÔÉÎÇÓȟ +ÏÏÎÓ ÃÕÌÌÅÄ ÉÍÁÇÅÓ ÆÒÏÍ ÁÄÖÅÒÔÉÓÅÍÅÎÔÓ ÏÒ ÈÉÓ Ï×Î 

photographs, scanned them into a computer, and digitally superimposed the scanned images against 

backgrounds of pastoral landscapes. He then printed color images of the resulting collages for his assistants 

to use as templates for applying paint to billboard-sized, 10ǋ x 14ǋ ÃÁÎÖÁÓÓÅÓȢ 4ÈÅ Ȱ%ÁÓÙÆÕÎ-%ÔÈÅÒÅÁÌȱ 

Consider whether that view was and remains correct as you read this subsequent case in the Second 

Circuit on appropriation art (again, with defendant Koons). Also, can you reconcile the following case 

with Rogers? 
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paintings, seven in all, were exhibited at the Deutsche Guggenheim Berlin from October 2000 to January 

2001. 

ɍΫɎ /ÎÅ ÏÆ ÔÈÅ Ȱ%ÁÓÙÆÕÎ-%ÔÈÅÒÅÁÌȱ ÐÁÉÎÔÉÎÇÓȟ Ȱ.ÉÁÇÁÒÁȟȱ ÉÓ ÔÈÅ ÓÕÂÊÅÃÔ ÏÆ ÔÈÉÓ ÁÃÔÉÏÎȢ ,ÉËÅ ÔÈÅ ÏÔÈÅÒ ÐÁÉÎÔÉÎÇÓ ÉÎ 

ÔÈÅ ÓÅÒÉÅÓȟ Ȱ.ÉÁÇÁÒÁȱ ÃÏÎÓÉÓÔÓ ÏÆ ÆÒÁÇÍÅÎÔÁÒÙ ÉÍÁÇÅÓ ÃÏÌÌÁÇÅÄ ÁÇÁÉÎÓÔ ÔÈÅ ÂÁÃËÄrop of a landscape. The 

ÐÁÉÎÔÉÎÇ ÄÅÐÉÃÔÓ ÆÏÕÒ ÐÁÉÒÓ ÏÆ ×ÏÍÅÎȭÓ ÆÅÅÔ ÁÎÄ ÌÏ×ÅÒ ÌÅÇÓ ÄÁÎÇÌÉÎÇ ÐÒÏÍÉÎÅÎÔÌÙ ÏÖÅÒ ÉÍÁÇÅÓ ÏÆ ÃÏÎÆÅÃÔÉÏÎÓɂ

a large chocolate fudge brownie topped with ice cream, a tray of donuts, and a tray of apple danish pastriesɂ

with a grassy field and Niagara Falls in the background. The images of the legs are placed side by side, each 

pair pointing vertically downward and extending from the top of the painting approximately two-thirds of the 

way to the bottom. Together, the four pairs of legs oÃÃÕÐÙ ÔÈÅ ÅÎÔÉÒÅ ÈÏÒÉÚÏÎÔÁÌ ÅØÐÁÎÓÅ ÏÆ ÔÈÅ ÐÁÉÎÔÉÎÇȢȣ 

ɍάɎ )Î ÁÎ ÁÆÆÉÄÁÖÉÔ ÓÕÂÍÉÔÔÅÄ ÔÏ ÔÈÅ ÄÉÓÔÒÉÃÔ ÃÏÕÒÔȟ +ÏÏÎÓ ÓÔÁÔÅÓ ÔÈÁÔ ÈÅ ×ÁÓ ÉÎÓÐÉÒÅÄ ÔÏ ÃÒÅÁÔÅ Ȱ.ÉÁÇÁÒÁȱ ÂÙ Á 

ÂÉÌÌÂÏÁÒÄ ÈÅ ÓÁ× ÉÎ 2ÏÍÅȟ ×ÈÉÃÈ ÄÅÐÉÃÔÅÄ ÓÅÖÅÒÁÌ ÓÅÔÓ ÏÆ ×ÏÍÅÎȭÓ ÌÏ×ÅÒ ÌÅÇÓȢ "Ù ÊÕØÔÁÐÏÓÉÎÇ ×ÏÍÅÎȭÓ ÌÅÇÓ 

ÁÇÁÉÎÓÔ Á ÂÁÃËÄÒÏÐ ÏÆ ÆÏÏÄ ÁÎÄ ÌÁÎÄÓÃÁÐÅȟ ÈÅ ÓÁÙÓȟ ÈÅ ÉÎÔÅÎÄÅÄ ÔÏ ȰÃÏÍÍÅÎÔ ÏÎ ÔÈÅ ×ÁÙÓ ÉÎ ×ÈÉÃÈ ÓÏÍÅ ÏÆ 

our most basic appetitesɂfor food, play, and sexɂÁÒÅ ÍÅÄÉÁÔÅÄ ÂÙ ÐÏÐÕÌÁÒ ÉÍÁÇÅÓȢȱ Ȱ"Ù ÒÅ-contextualizing 

these fragments as I do, I try to compel the viewer to break out of the conventional way of experiencing a 

ÐÁÒÔÉÃÕÌÁÒ ÁÐÐÅÔÉÔÅ ÁÓ ÍÅÄÉÁÔÅÄ ÂÙ ÍÁÓÓ ÍÅÄÉÁȢȱ ȣ 

ɍέɎ +ÏÏÎÓ ÄÒÅ× ÔÈÅ ÉÍÁÇÅÓ ÉÎ Ȱ.ÉÁÇÁÒÁȱ ÆÒÏÍ ÆÁÓÈÉÏÎ ÍÁÇÁÚÉÎÅÓ ÁÎÄ ÁÄÖÅÒÔÉÓÅÍÅÎÔÓȢ /ÎÅ ÏÆ ÔÈÅ ÐÁÉÒÓ ÏÆ ÌÅÇÓ 

in the painting was adapted from a photograph by the plaintiff Andrea Blanch, an accomplished professional 

fashion and portrait photographer. During her career of more than twenty years, Blanch has published her 

photographs in commercial magazines, including Details, G.O., Vogue, and Allure; in photography periodicals 

and collections; and in advertisements for clients selling products under such widely recognized names as 

Revlon, Universal Films, Johnny Walker, and Valentino. She is also the author of a book of photographs and 

interviews entitled Italian Men: Love & Sex. 

ɍήɎ 4ÈÅ "ÌÁÎÃÈ ÐÈÏÔÏÇÒÁÐÈ ÕÓÅÄ ÂÙ +ÏÏÎÓ ÉÎ Ȱ.ÉÁÇÁÒÁȱ ÁÐÐÅÁÒÅÄ ÉÎ ÔÈÅ !ÕÇÕÓÔ ΨΦΦΦ ÉÓÓÕÅ ÏÆ Allure magazine. 

%ÎÔÉÔÌÅÄ Ȱ3ÉÌË 3ÁÎÄÁÌÓ ÂÙ 'ÕÃÃÉȟȱ ÉÔ ÄÅÐÉÃÔÓ Á ×ÏÍÁÎȭÓ ÌÏ×ÅÒ ÌÅÇÓ ÁÎÄ ÆÅÅÔȟ ÁÄÏÒÎÅÄ ×ÉÔÈ ÂÒÏÎÚÅ ÎÁÉÌ ÐÏÌÉÓÈ ÁÎÄ 

ÇÌÉÔÔÅÒÙ 'ÕÃÃÉ ÓÁÎÄÁÌÓȟ ÒÅÓÔÉÎÇ ÏÎ Á ÍÁÎȭÓ ÌÁÐ ÉÎ ×ÈÁÔ ÁÐÐÅÁÒÓ ÔÏ ÂÅ Á ÆÉÒÓÔ-class airplane cabin. The legs and 

feet are shot at close range and dominate the photograph. Allure ÐÕÂÌÉÓÈÅÄ Ȱ3ÉÌË 3ÁÎÄÁÌÓȱ ÁÓ ÐÁÒÔ ÏÆ Á ÓÉØ-page 

ÆÅÁÔÕÒÅ ÏÎ ÍÅÔÁÌÌÉÃ ÃÏÓÍÅÔÉÃÓ ÅÎÔÉÔÌÅÄ Ȱ'ÉÌÔ 4ÒÉÐȢȱ ȣ 

ɍίɎ "ÌÁÎÃÈ ÐÈÏÔÏÇÒÁÐÈÅÄ Ȱ3ÉÌË 3ÁÎÄÁÌÓȱ ÁÔ Á ȰÓÈÏÏÔȱ ÏÒÇÁÎÉÚÅÄ ÂÙ #ÏÎÄï .ÁÓÔ 0ÕÂÌÉÃÁÔÉÏÎÓȟ AllureȭÓ ÐÕÂÌÉÓÈÅÒȢ 

AÃÃÏÒÄÉÎÇ ÔÏ "ÌÁÎÃÈȭÓ ÄÅÐÏÓÉÔÉÏÎ ÔÅÓÔÉÍÏÎÙȟ 0ÁÕÌ #ÁÖÁÃÏȟ ÔÈÅ ÃÒÅÁÔÉÖÅ ÄÉÒÅÃÔÏÒ ÏÆ Allure, suggested the 

model, sandals, and nail polish to be used in the photograph. Blanch participated in their selection and 

retained control over the camera, the film, the lighting, and the composition of the photographs. She testified 

ÔÈÁÔ ÉÔ ×ÁÓ ÈÅÒ ÉÄÅÁ ÔÏ ÕÓÅ ÁÎ ÁÉÒÐÌÁÎÅ ÉÎÔÅÒÉÏÒ ÁÓ Á ÂÁÃËÄÒÏÐ ÁÎÄ ÔÏ ÐÌÁÃÅ ÔÈÅ ÆÅÍÁÌÅ ÍÏÄÅÌȭÓ ÆÅÅÔ ÏÎ ÔÈÅ ÍÁÌÅ 

ÍÏÄÅÌȭÓ ÌÁÐȢ 3ÈÅ ÅØÐÌÁÉÎÅÄ ÔÈÁÔ ÓÈÅ ×ÁÎÔÅÄ ÔÏ ȰÓÈÏ× ÓÏÍÅ ÓÏÒÔ ÏÆ ÅÒÏÔÉÃ ÓÅÎÓÅȠ Ôo get more of a sexuality to 

ÔÈÅ ÐÈÏÔÏÇÒÁÐÈÓȢȱ ȣ 

ɍΧΦɎ 7ÈÉÌÅ ×ÏÒËÉÎÇ ÏÎ ÔÈÅ Ȱ%ÁÓÙÆÕÎ-%ÔÈÅÒÅÁÌȱ ÓÅÒÉÅÓȟ +ÏÏÎÓ ÓÁ× Ȱ3ÉÌË 3ÁÎÄÁÌÓȱ ÉÎ Allure. According to Koons, 

ȰÃÅÒÔÁÉÎ ÐÈÙÓÉÃÁÌ ÆÅÁÔÕÒÅÓ ÏÆ ÔÈÅ ÌÅÇÓ ɍÉÎ ÔÈÅ ÐÈÏÔÏÇÒÁÐÈɎ ÒÅÐÒÅÓÅÎÔÅÄ ÆÏÒ ÍÅ Á ÐÁÒÔÉÃÕÌÁÒ ÔÙÐÅ ÏÆ woman 

ÆÒÅÑÕÅÎÔÌÙ ÐÒÅÓÅÎÔÅÄ ÉÎ ÁÄÖÅÒÔÉÓÉÎÇȢȱ (Å ÃÏÎÓÉÄÅÒÅÄ ÔÈÉÓ ÔÙÐÉÃÁÌÉÔÙ ÔÏ ÆÕÒÔÈÅÒ ÈÉÓ ÐÕÒÐÏÓÅ ÏÆ ÃÏÍÍÅÎÔÉÎÇ ÏÎ 

ÔÈÅ ȰÃÏÍÍÅÒÃÉÁÌ ÉÍÁÇÅÓ ÉÎ ÏÕÒ ÃÏÎÓÕÍÅÒ ÃÕÌÔÕÒÅȢȱ 

ɍΧΧɎ +ÏÏÎÓ ÓÃÁÎÎÅÄ ÔÈÅ ÉÍÁÇÅ ÏÆ Ȱ3ÉÌË 3ÁÎÄÁÌÓȱ ÉÎÔÏ ÈÉÓ ÃÏÍÐÕÔÅÒ ÁÎÄ ÉÎÃÏÒÐÏÒÁÔÅÄ Á ÖÅÒÓÉÏÎ of the scanned 

ÉÍÁÇÅ ÉÎÔÏ Ȱ.ÉÁÇÁÒÁȢȱ (Å ÉÎÃÌÕÄÅÄ ÉÎ ÔÈÅ ÐÁÉÎÔÉÎÇ ÏÎÌÙ ÔÈÅ ÌÅÇÓ ÁÎÄ ÆÅÅÔ ÆÒÏÍ ÔÈÅ ÐÈÏÔÏÇÒÁÐÈȟ ÄÉÓÃÁÒÄÉÎÇ ÔÈÅ 

ÂÁÃËÇÒÏÕÎÄ ÏÆ ÔÈÅ ÁÉÒÐÌÁÎÅ ÃÁÂÉÎ ÁÎÄ ÔÈÅ ÍÁÎȭÓ ÌÁÐ ÏÎ ×ÈÉÃÈ ÔÈÅ ÌÅÇÓ ÒÅÓÔȢ +ÏÏÎÓ ÉÎÖÅÒÔÅÄ ÔÈÅ ÏÒÉÅÎÔÁÔÉÏÎ ÏÆ 

the legs so that they dÁÎÇÌÅ ÖÅÒÔÉÃÁÌÌÙ ÄÏ×Î×ÁÒÄ ÁÂÏÖÅ ÔÈÅ ÏÔÈÅÒ ÅÌÅÍÅÎÔÓ ÏÆ Ȱ.ÉÁÇÁÒÁȱ ÒÁÔÈÅÒ ÔÈÁÎ ÓÌÁÎÔ 

upward at a 45ɀdegree angle as they appear in the photograph. He added a heel to one of the feet and 
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ÍÏÄÉÆÉÅÄ ÔÈÅ ÐÈÏÔÏÇÒÁÐÈȭÓ ÃÏÌÏÒÉÎÇȢ 4ÈÅ ÌÅÇÓ ÆÒÏÍ Ȱ3ÉÌË 3ÁÎÄÁÌÓȱ ÁÒÅ ÓÅÃÏnd from the left among the four 

ÐÁÉÒÓ ÏÆ ÌÅÇÓ ÔÈÁÔ ÆÏÒÍ ÔÈÅ ÆÏÃÁÌ ÉÍÁÇÅÓ ÏÆ Ȱ.ÉÁÇÁÒÁȢȱ +ÏÏÎÓ ÄÉÄ ÎÏÔ ÓÅÅË ÐÅÒÍÉÓÓÉÏÎ ÆÒÏÍ "ÌÁÎÃÈ ÏÒ ÁÎÙÏÎÅ 

else before using the imageȣȢ 

  
Figure 98ȡ !ÎÄÒÅÁ "ÌÁÎÃÈȭÓ Ȱ3ÉÌË 3ÁÎÄÁÌÓ ÂÙ 'ÕÃÃÉȱ pÈÏÔÏÇÒÁÐÈ ɉÌÅÆÔɊȟ ÁÎÄ *ÅÆÆ +ÏÏÎÓȭ Ȱ.ÉÁÇÁÒÁȱ ɉÒÉÇÈÔɊ 

ɍΧΨɎ $ÅÕÔÓÃÈÅ "ÁÎË ÐÁÉÄ +ÏÏÎÓ ΓΨ ÍÉÌÌÉÏÎ ÆÏÒ ÔÈÅ ÓÅÖÅÎ Ȱ%ÁÓÙÆÕÎɀ%ÔÈÅÒÅÁÌȱ ÐÁÉÎÔÉÎÇÓȢ +ÏÏÎÓ ÒÅÐÏÒÔÓ ÔÈÁÔ ÈÉÓ 

ÎÅÔ ÃÏÍÐÅÎÓÁÔÉÏÎ ÁÔÔÒÉÂÕÔÁÂÌÅ ÔÏ Ȱ.ÉÁÇÁÒÁȱ ×ÁÓ ΓΧΨάȟήέέȣȢ 

ɍΧΩɎ ȣȢ )Î ΨΦΦΪȟ ÔÈÅ ÁÕÃÔÉÏÎ ÈÏÕÓÅ 3ÏÔÈÅÂÙȭÓ ÒÅÐÏÒÔÅÄÌÙ ÁÐÐÒÁÉÓÅÄ Ȱ.ÉÁÇÁÒÁȱ ÁÔ ΓΧ ÍÉÌÌÉÏÎȢ 4ÈÅ ×ÏÒË ÈÁÓ ÎÏÔȟ 

ÈÏ×ÅÖÅÒȟ ÂÅÅÎ ÓÏÌÄ ȣȢ 

 [14] Allure ÐÁÉÄ "ÌÁÎÃÈ ΓέΫΦ ÆÏÒ Ȱ3ÉÌË 3ÁÎÄÁÌÓȢȱ !ÌÔÈÏÕÇÈ "ÌÁÎÃÈ ÒÅÔÁÉÎÓ ÔÈÅ ÃÏÐÙÒÉÇÈÔ ÔÏ ÔÈÅ ÐÈÏÔÏÇÒÁÐÈȟ ÓÈÅ 

has neither published nor licensed it subsequent to its appearance in Allure. Indeed, Blanch does not allege 

that she has ever licensed any of her photographs for use in works of graphic art or other visual art. At her 

ÄÅÐÏÓÉÔÉÏÎȟ "ÌÁÎÃÈ ÔÅÓÔÉÆÉÅÄ ÔÈÁÔ +ÏÏÎÓȭÓ ÕÓÅ of the photograph did not cause any harm to her career or upset 

ÁÎÙ ÐÌÁÎÓ ÓÈÅ ÈÁÄ ÆÏÒ Ȱ3ÉÌË 3ÁÎÄÁÌÓȱ ÏÒ ÁÎÙ ÏÔÈÅÒ ÐÈÏÔÏÇÒÁÐÈ ÉÎ ×ÈÉÃÈ ÓÈÅ ÈÁÓ ÒÉÇÈÔÓȢ 3ÈÅ ÁÌÓÏ ÔÅÓÔÉÆÉÅÄ ÔÈÁÔȟ ÉÎ 

ÈÅÒ ÖÉÅ×ȟ ÔÈÅ ÍÁÒËÅÔ ÖÁÌÕÅ ÏÆ Ȱ3ÉÌË 3ÁÎÄÁÌÓȱ ÄÉÄ ÎÏÔ ÄÅÃÒÅÁÓÅ ÁÓ ÔÈÅ ÒÅÓÕÌÔ ÏÆ +ÏÏÎÓȭÓ ÁÌÌÅÇÅÄ ÉÎÆÒÉÎÇÅÍÅÎÔȣȢ 

ɍΧΫɎ ɍ"ÌÁÎÃÈɎ ÆÉÌÅÄ ÔÈÉÓ ÌÁ×ÓÕÉÔ ÁÓÓÅÒÔÉÎÇ ÔÈÁÔ +ÏÏÎÓ ÉÎÆÒÉÎÇÅÄ ÈÅÒ ÃÏÐÙÒÉÇÈÔ ÉÎ Ȱ3ÉÌË 3ÁÎÄÁÌÓȱ ȣȢ  

ɍΧάɎ #ÏÐÙÒÉÇÈÔ ÌÁ× ȣ ÍÕÓÔ ÁÄÄÒÅÓÓ ÔÈÅ ÉÎÅÖÉÔÁÂÌÅ ÔÅÎÓÉÏÎ ÂÅÔ×ÅÅÎ ÔÈÅ ÐÒÏÐÅÒÔÙ ÒÉÇÈÔÓ ÉÔ ÅÓÔÁÂÌÉÓÈÅÓ ÉÎ ÃÒÅÁÔÉÖÅ 

works, which must be protected up to a point, and the ability of authors, artists, and the rest of us to express 

themɂor ourselves by reference to the works of others, which must be protected up to a point. The fair-use 

doctrine mediates between the two sets of interests, determining where each set of interests ceases to 

controlȣȢ 

[17] As the words of section 107 indicate, the determination of fair use is an open-ended and context-sensitive 

ÉÎÑÕÉÒÙȣȢ 4ÈÅ ÕÌÔÉÍÁÔÅ ÔÅÓÔ ÏÆ ÆÁÉÒ ÕÓÅ ÉÓ ×ÈÅÔÈÅÒ ÔÈÅ ÃÏÐÙÒÉÇÈÔ ÌÁ×ȭÓ ÇÏÁÌ ÏÆ ȰÐÒÏÍÏÔÉÎÇ ÔÈÅ 0ÒÏÇÒÅÓÓ ÏÆ 

3ÃÉÅÎÃÅ ÁÎÄ ÕÓÅÆÕÌ !ÒÔÓȟȱ U.S. CONST., art. I, § 8, cl. 8, would be better served by allowing the use than by 

preventing it. 
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A. First Factor: The Purpose and Character of the Use ȣ 

[18] 1. Ȱ4ÒÁÎÓÆÏÒÍÁÔÉÖÅȱ 5ÓÅȢ ȣ 

ɍΧίɎ +ÏÏÎÓ ÄÏÅÓ ÎÏÔ ÁÒÇÕÅ ÔÈÁÔ ÈÉÓ ÕÓÅ ×ÁÓ ÔÒÁÎÓÆÏÒÍÁÔÉÖÅ ÓÏÌÅÌÙ ÂÅÃÁÕÓÅ "ÌÁÎÃÈȭÓ ×ÏÒË ÉÓ Á ÐÈÏÔÏÇÒÁÐÈ ÁÎÄ 

his Á ÐÁÉÎÔÉÎÇȟ ÏÒ ÂÅÃÁÕÓÅ "ÌÁÎÃÈȭÓ ÐÈÏÔÏÇÒÁÐÈ ÉÓ ÉÎ Á ÆÁÓÈÉÏÎ ÍÁÇÁÚÉÎÅ ÁÎÄ ÈÉÓ ÐÁÉÎÔÉÎÇ ÉÓ ÄÉÓÐÌÁÙÅÄ ÉÎ 

museums. He would have been ill advised to do otherwise. We have declined to find a transformative use 

when the defendant has done no more than find a new way to exploit the creative virtues of the original 

work.4 

[20] But Koons assertsɂand Blanch does not denyɂÔÈÁÔ ÈÉÓ ÐÕÒÐÏÓÅÓ ÉÎ ÕÓÉÎÇ "ÌÁÎÃÈȭÓ ÉÍÁÇÅ ÁÒÅ ÓÈÁÒÐÌÙ 

ÄÉÆÆÅÒÅÎÔ ÆÒÏÍ "ÌÁÎÃÈȭÓ ÇÏÁÌÓ ÉÎ ÃÒÅÁÔÉÎÇ ÉÔȢ 4ÈÅ ÓÈÁÒÐÌÙ ÄÉÆÆÅÒÅÎÔ ÏÂÊÅÃÔÉÖÅÓ ÔÈÁÔ +ÏÏÎÓ ÈÁÄ in using, and 

"ÌÁÎÃÈ ÈÁÄ ÉÎ ÃÒÅÁÔÉÎÇȟ Ȱ3ÉÌË 3ÁÎÄÁÌÓȱ ÃÏÎÆÉÒÍÓ ÔÈÅ ÔÒÁÎÓÆÏÒÍÁÔÉÖÅ ÎÁÔÕÒÅ ÏÆ ÔÈÅ ÕÓÅȢ 

ɍΨΧɎ +ÏÏÎÓ ÉÓȟ ÂÙ ÈÉÓ Ï×Î ÕÎÄÉÓÐÕÔÅÄ ÄÅÓÃÒÉÐÔÉÏÎȟ ÕÓÉÎÇ "ÌÁÎÃÈȭÓ ÉÍÁÇÅ ÁÓ ÆÏÄÄÅÒ ÆÏÒ ÈÉÓ ÃÏÍÍÅÎÔÁÒÙ ÏÎ ÔÈÅ 

social and aesthetic consequences of mass media. (ÉÓ ÓÔÁÔÅÄ ÏÂÊÅÃÔÉÖÅ ÉÓ ÔÈÕÓ ÎÏÔ ÔÏ ÒÅÐÁÃËÁÇÅ "ÌÁÎÃÈȭÓ Ȱ3ÉÌË 

3ÁÎÄÁÌÓȟȱ ÂÕÔ ÔÏ ÅÍÐÌÏÙ ÉÔ ÉÎ ÔÈÅ ÃÒÅÁÔÉÏÎ ÏÆ ÎÅ× ÉÎÆÏÒÍÁÔÉÏÎȟ ÎÅ× ÁÅÓÔÈÅÔÉÃÓȟ ÎÅ× ÉÎÓÉÇÈÔÓ ÁÎÄ 

understandings. When, as here, the copyrighted work is used as raw material in the furtherance of distinct 

creative or communicative objectives, the use is transformative. 

ɍΨΨɎ 4ÈÅ ÔÅÓÔ ÆÏÒ ×ÈÅÔÈÅÒ Ȱ.ÉÁÇÁÒÁȭÓȱ ÕÓÅ ÏÆ Ȱ3ÉÌË 3ÁÎÄÁÌÓȱ ÉÓ ȰÔÒÁÎÓÆÏÒÍÁÔÉÖÅȟȱ ÔÈÅÎȟ ÉÓ ×ÈÅÔÈÅÒ ÉÔ ÍÅÒÅÌÙ 

supersedes the objects of the original creation, or instead adds something new, with a further purpose or 

different character, altering the first with new expression, meaning, or message. The test almost perfectly 

ÄÅÓÃÒÉÂÅÓ +ÏÏÎÓȭÓ ÁÄÁÐÔÁÔÉÏÎ ÏÆ Ȱ3ÉÌË 3ÁÎÄÁÌÓȱȡ ÔÈÅ ÕÓÅ ÏÆ Á ÆÁÓÈÉÏÎ ÐÈÏÔÏÇÒÁÐÈ ÃÒÅÁÔÅÄ ÆÏÒ ÐÕÂÌÉÃÁÔÉÏÎ ÉÎ Á 

glossy AÍÅÒÉÃÁÎ ȰÌÉÆÅÓÔÙÌÅÓȱ ÍÁÇÁÚÉÎÅɂwith changes of its colors, the background against which it is 

ÐÏÒÔÒÁÙÅÄȟ ÔÈÅ ÍÅÄÉÕÍȟ ÔÈÅ ÓÉÚÅ ÏÆ ÔÈÅ ÏÂÊÅÃÔÓ ÐÉÃÔÕÒÅÄȟ ÔÈÅ ÏÂÊÅÃÔÓȭ ÄÅÔÁÉÌÓ ÁÎÄȟ ÃÒÕÃÉÁÌÌÙȟ ÔÈÅÉÒ ÅÎÔÉÒÅÌÙ 

different purpose and meaningɂas part of a massive painting commissioned for exhibition in a German art-

gallery space. We therefore conclude that the use in question was transformative. 

[23] 2. Commercial UseȢ +ÏÏÎÓ ÍÁÄÅ Á ÓÕÂÓÔÁÎÔÉÁÌ ÐÒÏÆÉÔ ÆÒÏÍ ÔÈÅ ÓÁÌÅ ÏÆ Ȱ.ÉÁÇÁÒÁȢȱ ȣ 

ɍΨΪɎ ȣ ɍ(ɎÅÒÅȟ ÓÉÎÃÅ ÔÈÅ ÎÅ× ×ÏÒË ÉÓ Óubstantially transformative, the significance of other factors, including 

commercialism, are of less significance. We therefore discount the secondary commercial nature of the use. 

ɍΨΫɎ )Ô ÃÁÎ ÈÁÒÄÌÙ ÂÅ ÓÁÉÄȟ ÍÏÒÅÏÖÅÒȟ ÔÈÁÔ ÔÈÅ ÄÅÆÅÎÄÁÎÔÓȭ ÅÃÏÎÏÍÉÃ ÇÁÉÎÓ ÆÒÏÍ Ȱ.ÉÁÇÁÒÁȱ ×ÅÒÅ ÔÏ ÔÈÅ 

exclusion of broader public benefits. Notwithstanding the fact that artists are sometimes paid and museums 

sometimes earn money, the public exhibition of art is widely and we think properly considered to have value 

that benefits the broader public interest. 

[26] 3. Parody, Satire, and Justification for the Copying. The secondary work in Campbell was a parody, and 

some of the language in the opinion, and some of the cases following it are specifically about parody. 

Ȱ.ÉÁÇÁÒÁȟȱ ÏÎ ÔÈÅ ÏÔÈÅÒ ÈÁÎÄȟ ÍÁÙ ÂÅ ÂÅÔÔÅÒ ÃÈÁÒÁÃÔÅÒÉÚÅÄ ÆÏÒ ÔÈÅÓÅ ÐÕÒÐÏÓÅÓ ÁÓ ÓÁÔÉÒÅɂits message appears 

to target the genre of whicÈ Ȱ3ÉÌË 3ÁÎÄÁÌÓȱ ÉÓ ÔÙÐÉÃÁÌȟ ÒÁÔÈÅÒ ÔÈÁÎ ÔÈÅ ÉÎÄÉÖÉÄÕÁÌ ÐÈÏÔÏÇÒÁÐÈ ÉÔÓÅÌÆȢ 

ɍΨέɎ ȣ ɍ4ɎÈÅ ÂÒÏÁÄ ÐÒÉÎÃÉÐÌÅÓ ÏÆ Campbell are not limited to cases involving parody. But the satire/parody 

distinction may nevertheless be relevant to the application of these principles. As the Campbell Court 

ÏÂÓÅÒÖÅÄȟ ȰɍÐɎÁÒÏÄÙ ÎÅÅÄÓ ÔÏ ÍÉÍÉÃ ÁÎ ÏÒÉÇÉÎÁÌ ÔÏ ÍÁËÅ ÉÔÓ ÐÏÉÎÔȟ ÁÎÄ ÓÏ ÈÁÓ ÓÏÍÅ ÃÌÁÉÍ ÔÏ ÕÓÅ ÔÈÅ ÃÒÅÁÔÉÏÎ ÏÆ 

 
4 )Ô ÈÁÓ ÂÅÅÎ ÓÕÇÇÅÓÔÅÄ ÔÈÁÔ ÔÈÅ ÅØÐÌÏÉÔÁÔÉÏÎ ÏÆ ÎÅ×ȟ ÃÏÍÐÌÅÍÅÎÔÁÒÙ ÍÁÒËÅÔÓ ÉÓ ÔÈÅ ÈÁÌÌÍÁÒË ÏÆ ÆÁÉÒ ÕÓÅȢ "ÕÔ ȣ ÔÈÉÓ 

reasoning iÓ ÉÎ ÔÅÎÓÉÏÎ ×ÉÔÈ ÔÈÅ #ÏÐÙÒÉÇÈÔ !ÃÔȭÓ ÅØÐÒÅÓÓ ÇÒÁÎÔ ÔÏ ÃÏÐÙÒÉÇÈÔ ÈÏÌÄÅÒÓ ÏÆ ÒÉÇÈÔÓ ÏÖÅÒ ÄÅÒÉÖÁÔÉÖÅ ×ÏÒËÓȢ ! 

derivative use can certainly be complementary to, or fulfill a different function from, the original. 
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ÉÔÓ ÖÉÃÔÉÍȭÓ ɉÏÒ ÃÏÌÌÅÃÔÉÖÅ ÖÉÃÔÉÍÓȭɊ ÉÍÁÇÉÎÁÔÉÏÎȟ ×ÈÅÒÅÁÓ ÓÁÔÉÒÅ ÃÁÎ ÓÔÁÎÄ ÏÎ ÉÔÓ Ï×Î Ô×Ï ÆÅÅÔ ÁÎÄ ÓÏ ÒÅÑÕÉÒÅÓ 

justÉÆÉÃÁÔÉÏÎ ÆÏÒ ÔÈÅ ÖÅÒÙ ÁÃÔ ÏÆ ÂÏÒÒÏ×ÉÎÇȢȱ Campbell, 510 U.S. at 580ɀ81. 

ɍΨήɎ )Ô ÉÓ ÎÏÔȟ ÏÆ ÃÏÕÒÓÅȟ ÏÕÒ ÊÏÂ ÔÏ ÊÕÄÇÅ ÔÈÅ ÍÅÒÉÔÓ ÏÆ Ȱ.ÉÁÇÁÒÁȟȱ ÏÒ ÏÆ +ÏÏÎÓȭÓ ÁÐÐÒÏÁÃÈ ÔÏ ÁÒÔȢ 4ÈÅ ÑÕÅÓÔÉÏÎ ÉÓ 

×ÈÅÔÈÅÒ +ÏÏÎÓ ÈÁÄ Á ÇÅÎÕÉÎÅ ÃÒÅÁÔÉÖÅ ÒÁÔÉÏÎÁÌÅ ÆÏÒ ÂÏÒÒÏ×ÉÎÇ "ÌÁÎÃÈȭÓ ÉÍÁÇÅȟ ÒÁÔÈÅÒ ÔÈÁÎ ÕÓÉÎÇ ÉÔ ÍÅÒÅÌÙ ȰÔÏ 

ÇÅÔ ÁÔÔÅÎÔÉÏÎ ÏÒ ÔÏ ÁÖÏÉÄ ÔÈÅ ÄÒÕÄÇÅÒÙ ÉÎ ×ÏÒËÉÎÇ ÕÐ ÓÏÍÅÔÈÉÎÇ ÆÒÅÓÈȢȱ Id. at 580. Although it seems clear 

ÅÎÏÕÇÈ ÔÏ ÕÓ ÔÈÁÔ +ÏÏÎÓȭÓ ÕÓÅ ÏÆ Á ÓÌÉÃË ÆÁÓÈÉÏÎ ÐÈÏÔÏÇÒÁÐÈ ÅÎÁÂÌÅÓ ÈÉÍ ÔÏ ÓÁÔÉÒÉÚÅ ÌÉÆÅ ÁÓ ÉÔ ÁÐÐÅÁÒÓ ×ÈÅÎ 

seen through the prism of slick fashion photography, we need not depend on our own poorly honed artistic 

ÓÅÎÓÉÂÉÌÉÔÉÅÓȢ +ÏÏÎÓ ÅØÐÌÁÉÎÅÄȟ ×ÉÔÈÏÕÔ ÃÏÎÔÒÁÄÉÃÔÉÏÎȟ ×ÈÙ ÈÅ ÕÓÅÄ "ÌÁÎÃÈȭÓ ÉÍÁÇÅȡ 

!ÌÔÈÏÕÇÈ ÔÈÅ ÌÅÇÓ ÉÎ ÔÈÅ !ÌÌÕÒÅ -ÁÇÁÚÉÎÅ ÐÈÏÔÏÇÒÁÐÈ ɍȰ3ÉÌË 3ÁÎÄÁÌÓȱɎ might seem prosaic, I 

considered them to be necessary for inclusion in my painting rather than legs I might have 

photographed myself. The ubiquity of the photograph is central to my message. The 

photograph is typical of a certain style of mass communication. Images almost identical to 

them can be found in almost any glossy magazine, as well as in other media. To me, the legs 

depicted in the Allure photograph are a fact in the world, something that everyone experiences 

ÃÏÎÓÔÁÎÔÌÙȠ ÔÈÅÙ ÁÒÅ ÎÏÔ ÁÎÙÏÎÅȭÓ ÌÅÇÓ in particular. By using a fragment of the Allure 

photograph in my painting, I thus comment upon the culture and attitudes promoted and 

embodied in Allure Magazine. By using an existing image, I also ensure a certain authenticity or 

veracity that enhances my commentaryɂit is the difference between quoting and 

paraphrasingɂand ensure that the viewer will understand what I am referring to.5 

We conclude that Koons thus established a justification for the very act of his borrowing. Whether or not 

Koons could hÁÖÅ ÃÒÅÁÔÅÄ Ȱ.ÉÁÇÁÒÁȱ ×ÉÔÈÏÕÔ ÒÅÆÅÒÅÎÃÅ ÔÏ Ȱ3ÉÌË 3ÁÎÄÁÌÓȟȱ ×Å ÈÁÖÅ ÂÅÅÎ ÇÉÖÅÎ ÎÏ ÒÅÁÓÏÎ ÔÏ 

question his statement that the use of an existing image advanced his artistic purposesȣȢ 

ɍΨίɎ ȣ "ÅÃÁÕÓÅ +ÏÏÎÓȭÓ ÁÐÐÒÏÐÒÉÁÔÉÏÎ ÏÆ "ÌÁÎÃÈȭÓ ÐÈÏÔÏÇÒÁÐÈ ÉÎ Ȱ.ÉÁÇÁÒÁȱ ×Ás intended to beɂand appears 

to beɂȰÔÒÁÎÓÆÏÒÍÁÔÉÖÅȟȱ ɍÁÎÄɎ ÂÅÃÁÕÓÅ ÔÈÅ ÃÒÅÁÔÉÏÎ ÁÎÄ ÅØÈÉÂÉÔÉÏÎ ÏÆ ÔÈÅ ÐÁÉÎÔÉÎÇ ÃÁÎÎÏÔ ÆÁÉÒÌÙ ÂÅ ÄÅÓÃÒÉÂÅÄ 

ÁÓ ÃÏÍÍÅÒÃÉÁÌ ÅØÐÌÏÉÔÁÔÉÏÎ ÁÎÄ ÔÈÅ ȰÃÏÍÍÅÒÃÉÁÌÉÔÙȱ ÏÆ ÔÈÅ ÕÓÅ ÉÓ ÎÏÔ ÄÉÓÐÏÓÉÔÉÖÅ ÉÎ ÁÎÙ ÅÖÅÎÔȟ ȣ ÔÈÅ ÆÉÒÓÔ ÆÁÉÒ-

use factor strongly favors the defendants. 

B. Second Factor: Nature of the Copyrighted Work ȣ 

ɍΩΦɎ !Ó ÎÏÔÅÄȟ "ÌÁÎÃÈȭÓ Ȱ3ÉÌË 3ÁÎÄÁÌÓȱ ×ÁÓ ÐÕÂÌÉÓÈÅÄȣȢ ɍ4ɎÈÁÔ ÆÁÃÔ ÆÁÖÏÒÓ ÔÈÅ ÄÅÆÅÎÄÁÎÔÓȢ 

[31] ȣȢ !ÃÃÅÐÔÉÎÇ ÔÈÁÔ Ȱ3ÉÌË 3ÁÎÄÁÌÓȱ ÉÓ Á ÃÒÅÁÔÉÖÅ ×ÏÒËȟ ȣ ÉÔ ÄÏÅÓ ÎÏÔ ÆÏÌÌÏ× ÔÈÁÔ ÔÈÅ ÓÅÃÏÎÄ ÆÁÉÒ-use factor, 

even if it somewhat favors Blanch, has significant implications for on our overall fair-ÕÓÅ ÁÎÁÌÙÓÉÓȣȢ 4Ï 

paraphrase Bill Graham Archives, the second fair-use factor has limited weight in our analysis because Koons 

ÕÓÅÄ "ÌÁÎÃÈȭÓ ×ÏÒË ÉÎ Á ÔÒÁÎÓÆÏÒÍÁÔÉÖÅ ÍÁÎÎÅÒ ÔÏ ÃÏÍÍÅÎÔ ÏÎ ÈÅÒ ÉÍÁÇÅȭÓ ÓÏÃÉÁÌ ÁÎÄ ÁÅÓÔÈÅÔÉÃ ÍÅÁÎÉÎÇ 

rather than to exploit its creative virtues. 

C. Third Factor: Amount and Substantiality of the Portion Used ȣ 

ɍΩΨɎ ȣ +ÏÏÎÓ ÁÓÓÅÒÔÓ ÔÈÁÔ ÈÉÓ ÁÒÔÉÓÔÉÃ ÇÏÁÌÓ ÌÅÄ ÈÉÍ ÔÏ ÉÎÃÏÒÐÏÒÁÔÅ ÐÒÅÅØÉÓÔÉÎÇ ÉÍÁÇÅÓ ÓÕÃÈ ÁÓ "ÌÁÎÃÈȭÓ 

ÐÈÏÔÏÇÒÁÐÈ ÉÎÔÏ ÈÉÓ ÐÁÉÎÔÉÎÇÓ ÉÎ ÏÒÄÅÒ ÔÏ ÒÅÆÅÒÅÎÃÅ ÃÅÒÔÁÉÎ ȰÆÁÃÔɍÓɎ ÉÎ ÔÈÅ ×ÏÒÌÄȢȱ 4ÈÅ ÉÓÓÕÅ ÈÅÒÅ ÉÓ ÎÏÔ 

ȰÊÕÓÔÉÆÉÃÁÔÉÏÎȟȱ ×ÈÉÃÈ ×Å ÁÄÄÒÅÓÓÅÄ ɍÁÂÏÖÅɎȢ 4ÈÅ ÑÕÅÓÔÉÏÎ ÉÓ ×ÈÅÔÈÅÒȟ ÏÎÃÅ ÈÅ ÃÈÏÓÅ ÔÏ ÃÏÐÙ Ȱ3ÉÌË 3ÁÎÄÁÌÓȟȱ ÈÅ 

 
5 +ÏÏÎÓȭÓ ÃÌÅÁÒ ÃÏÎÃÅÐÔÉÏÎ ÏÆ ÈÉÓ ÒÅÁÓÏÎÓ ÆÏÒ ÕÓÉÎÇ Ȱ3ÉÌË 3ÁÎÄÁÌÓȟȱ ÁÎÄ ÈÉÓ ÁÂÉÌÉÔÙ ÔÏ ÁÒÔÉÃÕÌÁÔÅ ÔÈÏÓÅ ÒÅÁÓÏÎÓȟ ÅÁÓÅ ÏÕÒ 

analysis in this case. We do not mean to suggest, however, that either is a sine qua non for a finding of fair useɂas to satire 

or more generally. 
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ÄÉÄ ÓÏ ÅØÃÅÓÓÉÖÅÌÙȟ ÂÅÙÏÎÄ ÈÉÓ ȰÊÕÓÔÉÆÉÅÄȱ ÐÕÒÐÏÓÅ ÆÏÒ ÄÏÉÎÇ ÓÏ ÉÎ ÔÈÅ ÆÉÒÓÔ ÐÌÁÃÅɂwhether the use was 

reasonable in relation to the purpose of the copying. 

[33] It seems ÔÏ ÕÓ ÔÈÁÔ +ÏÏÎÓȭÓ ÃÏÐÙÉÎÇ ÏÆ Ȱ3ÉÌË 3ÁÎÄÁÌÓȱ ×ÁÓ ÉÎÄÅÅÄ ÒÅÁÓÏÎÁÂÌÅ ×ÈÅÎ ÍÅÁÓÕÒÅÄ ÉÎ ÌÉÇÈÔ ÏÆ ÈÉÓ 

ÐÕÒÐÏÓÅȟ ÔÏ ÃÏÎÖÅÙ ÔÈÅ ȰÆÁÃÔȱ ÏÆ ÔÈÅ ÐÈÏÔÏÇÒÁÐÈ ÔÏ ÖÉÅ×ÅÒÓ ÏÆ ÔÈÅ ÐÁÉÎÔÉÎÇȟ ÁÎÄ ÉÎ ÌÉÇÈÔ ÏÆ ÔÈÅ ÑÕÁÎÔÉÔÙȟ 

quality, and importance of the material used. He did ÎÏÔ ÃÏÐÙ ÔÈÏÓÅ ÁÓÐÅÃÔÓ ÏÆ Ȱ3ÉÌË 3ÁÎÄÁÌÓȱ ×ÈÏÓÅ ÐÏ×ÅÒ 

ÌÉÅÓ ÉÎ "ÌÁÎÃÈȭÓ ÉÎÄÉÖÉÄÕÁÌÉÚÅÄ ÅØÐÒÅÓÓÉÏÎȢ !Ó "ÌÁÎÃÈ ÔÅÓÔÉÆÉÅÄ ÉÎ ÈÅÒ ÄÅÐÏÓÉÔÉÏÎȟ ÈÅÒ ËÅÙ ÃÒÅÁÔÉÖÅ ÄÅÃÉÓÉÏÎÓ ÉÎ 

the shoot were the choice of an airplane cabin as a setting and her placement of the femaÌÅ ÍÏÄÅÌȭÓ ÌÅÇÓ ÏÎ 

ÔÈÅ ÍÁÌÅ ÍÏÄÅÌȭÓ ÌÁÐȢ "ÕÔ ÎÅÉÔÈÅÒ ÔÈÅ ÁÉÒÐÌÁÎÅ ÂÁÃËÇÒÏÕÎÄ ÎÏÒ ÔÈÅ ÍÁÎȭÓ ÌÁÐ ÁÐÐÅÁÒ ÉÎ Ȱ.ÉÁÇÁÒÁȢȱ )Ô ÄÅÐÉÃÔÓ 

ÏÎÌÙ ÔÈÅ ×ÏÍÁÎȭÓ ÌÅÇÓ ÁÎÄ ÓÁÎÄÁÌ-ÃÌÁÄ ÆÅÅÔȢ )Î ÌÉÇÈÔ ÏÆ +ÏÏÎÓȭÓ ÃÈÏÉÃÅ ÔÏ ÅØÔÒÁÃÔ ÔÈÅ ÌÅÇÓȟ ÆÅÅÔȟ ÁÎÄ ÓÁÎÄÁÌÓ ÉÎ 

Ȱ3ÉÌË 3ÁÎÄÁÌÓȱ Ærom their background, we find his statement that he copied only that portion of the image 

ÎÅÃÅÓÓÁÒÙ ÔÏ ÅÖÏËÅ ȰÁ ÃÅÒÔÁÉÎ ÓÔÙÌÅ ÏÆ ÍÁÓÓ ÃÏÍÍÕÎÉÃÁÔÉÏÎȱ ÔÏ ÂÅ ÐÅÒÓÕÁÓÉÖÅȢ 7Å ÃÏÎÃÌÕÄÅ ÔÈÁÔ ÔÈÅ ÁÍÏÕÎÔ 

ÁÎÄ ÓÕÂÓÔÁÎÔÉÁÌÉÔÙ ÏÆ +ÏÏÎÓȭÓ ÃÏÐÙÉÎÇ ×ÁÓ ÒÅÁÓÏÎÁÂÌÅ ÉÎ ÒÅÌÁÔÉÏÎ ÔÏ ÔÈÅ ÐÕÒÐÏÓÅ ÏÆ ÔÈÅ ÃÏÐÙÉÎÇȣȢ  ɍ7ɎÅ ÔÈÉÎË 

ÔÈÁÔ ɍÔÈÅ ÔÈÉÒÄ ÆÁÃÔÏÒɎ ×ÅÉÇÈÓ ÄÉÓÔÉÎÃÔÌÙ ÉÎ +ÏÏÎÓȭÓ ÆÁÖÏÒȢȣ 

D. Fourth Factor: Market Effects 

[34] In considering the fourth factor, our concern is not whether the secondary use suppresses or even 

destroys the market for the original work or its potential derivatives, but whether the secondary use usurps 

ÔÈÅ ÍÁÒËÅÔ ÏÆ ÔÈÅ ÏÒÉÇÉÎÁÌ ×ÏÒËȣȢ 

ɍΩΫɎ "ÌÁÎÃÈ ÁÃËÎÏ×ÌÅÄÇÅÓ ÔÈÁÔ ÓÈÅ ÈÁÓ ÎÏÔ ÐÕÂÌÉÓÈÅÄ ÏÒ ÌÉÃÅÎÓÅÄ Ȱ3ÉÌË 3ÁÎÄÁÌÓȱ ÓÕÂÓÅÑÕÅÎÔ ÔÏ ÉÔÓ ÁÐÐÅÁÒÁÎÃÅ 

in Allure, that she has never licensed any of her photographs for use in works of graphic or other visual art, 

ÔÈÁÔ +ÏÏÎÓȭÓ ÕÓÅ ÏÆ ÈÅÒ ÐÈÏÔÏÇÒÁÐÈ ÄÉÄ ÎÏÔ ÃÁÕÓÅ ÁÎÙ ÈÁÒÍ ÔÏ ÈÅÒ ÃÁÒÅÅÒ ÏÒ ÕÐÓÅÔ ÁÎÙ ÐÌÁÎÓ ÓÈÅ ÈÁÄ ÆÏÒ Ȱ3ÉÌË 

3ÁÎÄÁÌÓȱ ÏÒ ÁÎÙ ÏÔÈÅÒ ÐÈÏÔÏÇÒÁÐÈȟ ÁÎÄ ÔÈÁÔ ÔÈÅ ÖÁÌÕÅ ÏÆ Ȱ3ÉÌË 3ÁÎÄÁÌÓȱ ÄÉÄ ÎÏÔ ÄÅÃÒÅÁÓÅ ÁÓ ÔÈÅ ÒÅÓÕÌÔ ÏÆ 

+ÏÏÎÓȭÓ ÁÌÌÅÇÅÄ ÉÎÆÒÉÎÇÅÍÅÎÔȢ )Î ÌÉÇÈÔ ÏÆ ÔÈÅÓÅ ÁÄÍÉÓÓÉÏÎÓȟ ÉÔ ÉÓ ÐÌÁÉÎ ÔÈÁÔ Ȱ.ÉÁÇÁÒÁȱ ÈÁÄ ÎÏ ÄÅÌÅÔÅÒÉÏÕÓ ÅÆÆÅÃÔ 

ȰÕÐÏÎ ÔÈÅ ÐÏÔÅÎÔÉÁÌ ÍÁÒËÅÔ ÆÏÒ ÏÒ ÖÁÌÕÅ ÏÆ ÔÈÅ ÃÏÐÙÒÉÇÈÔÅÄ ×ÏÒËȢȱ8 The fourth fair-use factor greatly favors 

KoonsȣȢ 

[36] Having explored the statutory factors and weighed them together in light of the purposes of copyright, 

×Å ÔÈÉÎË ÔÈÁÔ ÔÈÅ ÄÉÓÔÒÉÃÔ ÃÏÕÒÔȭÓ ÃÏÎÃÌÕÓÉÏÎ ×ÁÓ ÃÏÒÒÅÃÔɂÔÈÁÔ ÃÏÐÙÒÉÇÈÔ ÌÁ×ȭÓ ÇÏÁÌ ÏÆ ȰÐÒÏÍÏÔÉÎÇ ÔÈÅ 0ÒÏÇÒÅÓÓ 

ÏÆ 3ÃÉÅÎÃÅ ÁÎÄ ÕÓÅÆÕÌ !ÒÔÓȟȱ U.S. CONST., art. I, § 8, cl. 8ȟ ×ÏÕÌÄ ÂÅ ÂÅÔÔÅÒ ÓÅÒÖÅÄ ÂÙ ÁÌÌÏ×ÉÎÇ +ÏÏÎÓȭÓ ÕÓÅ ÏÆ 

Ȱ3ÉÌË 3ÁÎÄÁÌÓȱ ÔÈÁÎ ÂÙ ÐÒÅÖÅÎÔÉÎÇ ÉÔȢ 7Å ÔÈÅÒÅÆÏÒÅ ÃÏÎÃÌÕÄÅ ÔÈÁÔ ÎÅÉÔÈÅÒ ÈÅ ÎÏÒ ÔÈÅ ÏÔÈÅÒ ÄÅÆÅÎÄÁÎÔÓ ÅÎÇÁÇÅÄ 

ÉÎ ÏÒ ÁÒÅ ÌÉÁÂÌÅ ÆÏÒ ÃÏÐÙÒÉÇÈÔ ÉÎÆÒÉÎÇÅÍÅÎÔȣȢ 

NOTES 

1. In a more recent case in the Second Circuit on appropriation art, the Second Circuit concluded that most, 

but not necessarily all, ÏÆ ÄÅÆÅÎÄÁÎÔ 2ÉÃÈÁÒÄ 0ÒÉÎÃÅȭÓ ÁÐÐÒÏÐÒÉÁÔÉÏÎÓ ÏÆ ÐÌÁÉÎÔÉÆÆ 0ÁÔÒÉÃË #ÁÒÉÏÕȭÓ ÐÈÏÔÏÇÒÁÐÈÓ 

were fair use. At issue was the use of #ÁÒÉÏÕȭÓ ÐÈÏÔÏÇÒÁÐÈÓ that he took while he spent six years living with 

Rastafarians in Jamaica and which were published in a book Yes Rasta. An example is shown in Figure 99. 

 
8 We have sometimes found that the fourth factor favors the plaintiff even in the absence of evidence that the plaintiff has 

tapped, or even intends to tap, a derivative market. But nothing in the record here suggests that there was a derivative 

market for Blanch to tap into that is in anÙ ×ÁÙ ÒÅÌÁÔÅÄ ÔÏ +ÏÏÎÓȭÓ ÕÓÅ ÏÆ ÈÅÒ ×ÏÒËȟ ÅÖÅÎ ÉÆ ÓÈÅ ÄÅÁÒÌÙ ×ÁÎÔÅÄ ÔÏȢ !ÎÄ ÉÔ ÉÓ ÏÆ 

ÃÏÕÒÓÅ ÃÉÒÃÕÌÁÒ ÔÏ ÁÓÓÅÒÔ ÓÉÍÐÌÙ ÔÈÁÔ ÉÆ ×Å ×ÅÒÅ ÔÏ ÈÏÌÄ ÉÎ ÈÅÒ ÆÁÖÏÒ ÓÈÅ ÃÏÕÌÄ ÔÈÅÎ ÃÈÁÒÇÅ +ÏÏÎÓ ÆÏÒ ÈÉÓ ÆÕÒÔÈÅÒ ÕÓÅ ÏÆ Ȱ3ÉÌk 

3ÁÎÄÁÌÓȢȱ 
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Figure 99: pÈÏÔÏÇÒÁÐÈ ÆÒÏÍ 0ÁÔÒÉÃË #ÁÒÉÏÕȭÓ Yes Rasta 

0ÒÉÎÃÅ ÂÏÕÇÈÔ ÃÏÐÉÅÓ ÏÆ #ÁÒÉÏÕȭÓ ÂÏÏË ÁÎÄ ÕÓÅÄ ÐÈÏÔÏÇÒÁÐÈÓ ÉÎ ÔÈÅÍ ÔÏ ÃÒÅÁÔÅ ÈÉÓ Canal Zone series. The 

series has thirty-one pieces of art, thirty of which incorporate whole or partial images from Yes Rasta. Two 

ÅØÁÍÐÌÅÓ ÏÆ 0ÒÉÎÃÅȭÓ ×ÏÒËÓ ÆÒÏÍ ÔÈÉÓ ÓÅÒÉÅÓ ÁÒÅ ÓÈÏ×Î ÉÎ Figure 100. 

  
Figure 100: aÒÔ×ÏÒË ÆÒÏÍ 2ÉÃÈÁÒÄ 0ÒÉÎÃÅȭÓ Canal Zone series 

Cariou sued Prince for infringement. As to the first fair use factor, the Second Circuit reasoned: 

[O]ur observation of Princeȭs artworks themselves convinces us of the transformative nature of 

all but five ȣ. These twenty-five of Princeȭs artworks manifest an entirely different aesthetic 

ÆÒÏÍ #ÁÒÉÏÕȭs photographs. Where Cariouȭs serene and deliberately composed portraits and 

landscape photographs depict the natural beauty of Rastafarians and their surrounding 

environs, Princeȭs crude and jarring works, on the other hand, are hectic and provocative. 

Cariouȭs black-and-white photographs were printed in a 9 1/2ǌ x 12ǌ book. Prince has created 

collages on canvas that incorporate color, feature distorted human and other forms and 

settings, and measure between ten and nearly a hundred times the size of the photographs. 


